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CURRENT TOPICS 


Assignment of Claims for Loss of Development 
Value 

A USEFUL leaflet (Assignments 1, dated June, 1953) has 
been issued by the Central Land Board describing the pro- 
visions of the Town and Country Planning Act, 1953, affecting 
assignments of claims for depreciation of land values under 
s. 58 of the Town and Country Planning Act, 1947 (cf. p. 367, 
ante). The leaflet, which is available at the Board’s regional 
offices, summarises the effect of the 1953 Act in some common 
cases, and details the procedure to be followed in the case of 
assignments requiring approval. While the application need 
not be made in any prescribed form, the leaflet contains 
a skeleton form of application for approval of an assignment, 
and it is indicated that, where an application on the lines of 
the skeleton form is submitted, the instrument of assignment 
need not be sent as well. Although formal approval cannot 
be given before execution of the instrument, the Board are 
prepared, it is stated, to say in advance whether or not they 
will approve any particular assignment. In particular, it is 
recommended that the Board should always be consulted in 
advance when it is proposed to assign a specified part of the 
development value. As regards the giving of notice of 
assignments, the leaflet states that again the Board do not 


» require any prescribed form to be employed, but a skeleton 
_form of notice indicates the information needed by the 


Board in order to identify the claim and to satisfy themselves 


' that the assignment is one which needs merely to be notified 





and does not require the Board’s approval. 


Disablement Benefits 


DISABLEMENT benefit is payable under the present law only 
where disablement is or is likely to be permanent, or, in some 
cases, both substantial and permanent. It is deemed 
substantial if assessed by a medical board at 20 per cent. 
or more. Under the provisions of the National Insurance 
(Industrial Injuries) (No. 2) Bill, published on 3rd June, 
it is proposed that disablement benefit shall be paid wherever 
disablement is assessed at 1 per cent. or more, whether it is 
permanent or not. It also provides that the hospital treat- 
ment allowances shall be available to persons awarded 
disablement gratuities as well as to disablement pensioners. 
The Minister will be empowered by regulation to make 
dependants’ allowances available to certain unemployable 
people who have been receiving workmen’s compensation 
for injuries suffered before the coming into force of the 
Industrial Injuries Act in 1948. He will also have power by 
regulation to extend insurance to persons employed on further 
classes of ships and aircraft. Under the Bill, insurance, 
which at present covers only certain employments on board 
Her Majesty’s ships and aircraft, and ships and aircraft 
owned and registered in Great Britain, will be extended to 
similar employments where the person paying the remunera- 
tion, or the owner of the ship or aircraft, has a place of business, 
in this country. The total additional cost of benefit is 
estimated at £140,000 a year, and will be borne by the 
Industrial Injuries Fund. 
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Acknowledgment of Money Spent on Judicature 
Fee Stamps 

A NOTICE issued by the Lord Chancellor's Office on 4th June 
states that, as the result of discussions between the Lord 
Chancellor’s Office, the Inland Revenue Department and 
The Law Society, it has been arranged that solicitors who 
pay cash for judicature fee stamps in the Stamping Room 
at the Royal Courts of Justice and in the Probate Registry 
may be provided, if they so desire, with an acknowledgment 
of the total amount so spent. A solicitor who wishes to 
take advantage of this arrangement (which does not apply 
to Bush House) should, on purchasing judicature fee stamps, 
provide a dated sheet of paper bearing the name and address 
of his firm and the words “‘ Judicature fee stamps to a total 
value of {x ’’ (the total sum paid in cash being inserted at x). 
The stamping clerk will then apply his date stamp to the 
paper, which the solicitor will retain. The notice also directs 
the attention of solicitors to the procedure of paying for 
judicature fee stamps by guaranteed cheques. Solicitors 
who wish to pay by cheque should apply to the Distributor 
of Stamps, Royal Courts of Justice, if it is desired to pay by 
cheque at the Royal Courts of Justice, and to the Controller 
of Stamps, Inland Revenue, Room 107, Bush House, 
South-West Wing, if it is desired to pay at the Principal 
Probate Registry. 


Compulsory Registration in Oxford Next Year 

THE Registration of Title (City of Oxford) Order, 1953 
(S.I. 1953 No. 881), provides that, on and after Ist March, 
1954, registration of title to land is to be compulsory on sale 
in the County Borough of the City of Oxford. The order, 
made under s. 120 of the Land Registration Act, 1925, at 
the instance of the city council, is a further reminder, following 
the extension of compulsory registration to Surrey last year, 
of the Land Registry’s increasing capacity to handle large 
numbers of transactions expeditiously. Its recovery from 
war-time staff shortages and early post-war difficulties has 
been steady and complete, and the spread of the compulsory 
registration system does not appear likely to be hampered 
by administrative difficulties at all events. 


Visiting Forces and Court Martial Appeals 

THE fact that, under the Visiting Forces Act, American 
forces in this country are subject to their own law and their 
own courts has been debated and decided in Parliament, 
and further controversy on the subject is otiose. It is, 
however, a feature of the situation which can do much to relieve 
malaise that the U.S.A. law, both civil and military, owes 
so much to our common law that the rule of law is by no 
means diminished. A further reassurance is to be found 
in the enactment of the Uniform Code of Military Justice, 
which became effective on 31st May, 1951, and which, inter 
alia, instituted a completely new appellate procedure for the 
review of courts martial. A full account of this procedure 
is to be found in an article by Mr. RoBert A. FORMAN, 
Appellate Government Counsel in the office of the Judge 
Advocate-General of the U.S. Army, published in the 
Massachusetts Law Quarterly for April, 1953. Bearing in 
mind the recent reforms in courts martial procedure in this 
country, it is satisfying to note that the Code provides for the 
establishment of boards of review composed of not less than 
three officers or civilians, who must be members of the Federal 
Bar or of the highest court of a State of the United States, 
and that, if the accused requests counsel, the Services provide 
him with a qualified lawyer free of charge. The test of the 
success of the new procedure is that during the year after 
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its introduction a total of 14,536 cases were received for 
review, of which 814 cases came before the United States 
Court of Military Appeals: of these, 113 petitions for review 
were granted. 


The Rebuilding of the Temple 

THE bomb sites that scar the City of London are still there 
for our visitors to see, together with many other honourable 
but perhaps too long unhealed wounds all over the country, 
Pleasurable surprise awaits those who turn aside from the 
city traffic routes into the one-time quiet seclusion of the 
Temple, where the pneumatic drill and the cement mixer 
make merry and, at times, inconvenient din. “ Cloisters,” 
replacing the destroyed Wren cloisters, by the architect for 
the Middle Temple, Mr. Epwin MavrFe, has arisen on the 
ashes of its predecessor, and is alive with busy occupants. 
Its lift, central heating and parquet flooring are modern, 
but the heavy oak staircase within and the stately arches 
outside are notes from the old theme. The southern side of 
Pump Court is nearly ready for occupation, and building of 
the west block of Elm Court, to be called Lamb Building, 
after the former Lamb Building behind the former Inner 
Temple Library, has been commenced. The bombed half 
of Mitre Court Buildings and the new Harcourt Buildings are 
finished and occupied. Crown Office Row, and an archway 
building joining it with Harcourt Buildings, are to be started 
towards the end of this year. A new block of chambers is 
to be built on the site of the bombed Middle Temple Library, 
and the new library is to be on the site of the former Nos. 3 to 6 
Plowden Buildings in Middle Temple Lane. Work has also 
begun on the rebuilding of the Master’s House, of which 
Sir HUBERT WORTHINGTON and Mr. Maufe are joint architects, 
and splendid progress has been made in the restoration of the 
Temple Church, under Mr. WALTER GODFREY. It is pleasant 
to see the Temple arising anew, and the temporary over- 
crowding of chambers being relieved, and, above all, it is 
pleasant to see the solicitors returning, as more sets of 
chambers become available. 


Scots and English Law 

Ir is both interesting and useful for English lawyers some- 
times to take a look across the Border at what is happening 
in the Scottish courts. There is no better way of doing 
this than to study the notes on ‘‘ Recent Leading Scottish 
Cases’’ in the Juridical Review, published quarterly by 
W. Green and Son, Ltd., of Edinburgh. In the April issue, 
a note on Carney v. Smith (1953) S.L.T. 74 refers to the 
doctrine of ‘‘invitee, licensee or trespasser’’ which has been 
applied in England to vehicles (e.g., Twine v. Bean’s Express, 
Ltd. [1946] 1 All E.R. 202). The case was concerned with 
liability to a child who had climbed on to the step at the rear 
of a motor van. The Scottish court’s decision seems to have 
been that no extension of the doctrine of “ invitee, licensee 
or trespasser ’’ should be made to vehicles, and that the case 
fell to be decided on general principles of negligence. A little 
Scottish national pride is manifest in the Review’s note that 
“this is a welcome decision, asserting reliance on broad 
Scottish principles in place of extending an unnatural foreign 
importation, which seems both unnecessary and undesirable.” 
The comment may raise a false impression, for it is apparent 
from the remaining contents of the Review, including its 
excellent notes on “‘ Recent Leading English Cases,” that 
Scottish lawyers maintain a keen and friendly interest 10 
what goes on in the English courts, and indeed furnish an 
example in this respect to their English brethren. 
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THE LAW SOCIETY’S CONDITIONS OF SALE, 1953—II 


IN the first article in this series the form of the new 
Conditions of Sale was mentioned and the contents of 
Condition 21 were considered in some detail. This is the 
condition which may be incorporated at the option of the 
parties with the intention of avoiding the necessity for 
searches and local authority inquiries before contract. 
Although it is thought that in the majority of transactions 
it will be advisable to insert Special Condition 10, which has 
the effect of incorporating General Condition 21 and so 
making the new procedure applicable, it is important to 
remember that, if no such special condition is used, General 
Condition 21 will not form any part of the contract. In 
such a case, that is, where it is assumed that local searches 
and local authority inquiries will be made before contract 
if necessary, Condition 20 (3) will apply instead. 

Condition 20 (3) provides that the purchaser will have a 
right of rescission if any one of certain matters existed before 
the contract was made, unless the vendor can show that the 
purchaser received notice in writing thereof whether by the 
contract or otherwise. The matters giving rise to this right 
of rescission are as follows :— 

(a) Any registered land charge (other than a local land 
charge) not removable by the vendor ; 

(4) Any closing order, demolition order or clearance 
order made under housing powers and notified in writing 
to the vendor ; 

(c) Any supervision order under the Agriculture Act, 
1947, notified in writing to the vendor; and 

(2d) Any notice relating to any proposed or intended 
requi ition or compulsory acquisition, or the acquisition 
of powers therefor, given in writing to the vendor. 

These adverse matters, which give rise to the remedy of 
rescissioit Whether or not the special procedure of General 
Condition 21 is incorporated, are few in number, and_pre- 
sumably they are thought to be so fundamental that a 
purchaser who has not been warned of them should be able 
to rescind, The important point with regard to head (a) 
is that it refers only to land charges (other than local land 
charges) not removable by the vendor. The effect appears 
to be that a purchaser who has not secured the insertion 
of General Condition 21 must make a local search before 
contract, but need not make other land charge searches. 
This is a very great improvement on the position under 
former conditions of sale. A purchaser might search in the 
land charges register against his vendor and any predecessor 
in title whose name was known to the purchaser (as was 
advised by the Council of The Law Society), but this might 
be totally inadequate, as adverse entries might be registered 
against other persons. If an entry removable by the vendor 
is later discovered and the contract is not subject to the 
interest, then the purchaser will be able to call on the vendor 
to have the interest in question discharged and the registration 
removed (Phillips v. Caldcleugh (1868), L.R. 4 Q.B. 159 ; 
Emmet on Title, 13th ed., vol. I, pp. 87, 88). The right of 
rescission under the new General Condition 20 (3) (or under 
General Condition 21 (3) (a) where that condition is incor- 
porated in the contract) enables the purchaser to avoid the 
danger of trremovable entries in the land charges register 
against the vendor or a predecessor in title. 


TOWN AND COUNTRY PLANNING 
It will be remembered that the main purpose of the 1949 


revision of The Law Society's Conditions of Sale was to 
incorporate Special Condition 5 to deal with matters arising 


under the Town and Country Planning Act, 1947. In 
practice the arrangements made by that condition seem to 
have worked well, and they are substantially reproduced as 
General Condition 22 in the new form. 

As a result of the Town and Country Planning Act, 1953, 
and the recent White Paper (Cmd. 8699) it is convenient that 
any right vested in the vendor to compensation for loss of 
development value should pass to the purchaser (see the 
reasons given ante, p. 367). Consequently, in General 
Condition 22 (4) it is stated that the sale includes all rights 
(if any) vested in the vendor in respect of any such claim. 
This is very different from the provision of the 1949 Revision, 
in which the Particulars of Sale were drawn in such a way as 
to make the assignment of the benefit of the claim optional ; 
at that time Government policy was to discourage the 
assignment of a claim. 

The only other substantial change in the condition arises 
out of the necessity for apportionment of certain claims for 
such compensation. It is clear that small plots of land will 
often be sold which form part only of a large area of land 
in respect of which one claim for compensation was made. 
Having regard to the limited circumstances in which compensa- 
tion will be paid (i.e., on refusal of unconditional planning 
permission or on compulsory purchase) it is essential that 
in such cases claims should be apportioned so that the benefit 
may pass with part of the land being sold. This apportion- 
ment cannot be finally and effectively carried out until 
permanent legislation is passed, but in the meantime it is 
necessary to make provision for it. Consequently, a new 
term (General Condition 22 (5)) has been inserted to the effect 
that, in the circumstances mentioned, the claim shall be 
apportioned, such apportionment to be subject to the approval 
of, and any modification required by, the Central Land 
Board. In the absence of agreement between the parties, 
apportionment is to be effected by the Central Land Board 
or, in default thereof, by arbitration. The result is that, 
in the circumstances envisaged, the condition will operate 
conveniently without further difficulty, and appropriate 
provision can be made in the conveyance by means of the 
form already suggested by The Law Society and set out 
ante, p. 368. Apparently, the Central Land Board will be 
prepared to assist with apportionment if they are consulted. 

Apart from minor alterations of wording, General 
Condition 22 in other respects reproduces the terms of Special 
Condition 5 of the 1949 revision. Thus, the vendor warrants 
that so far as he is aware, and except as expressly mentioned 
in the Particulars or Special Conditions, the property is not 
subject to any actual or proposed order, notice, condition, ete., 
under the 1947 Act or to any liability in respect of any 
contravention of planning law. The purchaser, on the other 
hand, may deliver requisitions as to permitted use, any 
contravention of planning law or any liability to development 
charge (which may still be important in respect of development 
before 18th November, 1952). The vendor must answer to 
the best of his ability and, at the request and cost of the 
purchaser, must make or procure and deliver to the purchaser 
a statutory declaration by a competent declarant giving the 
best evidence on such matters he is reasonably able to provide. 
Further, the vendor must enter into a covenant, if required, 
to provide in the future any relevant information in his 
possession or power. (This right to require a statutory 
declaration and covenant does not appear to be exercised 
very frequently.) 

Similarly, the form of Particulars contains words to the 
effect that the property is sold on the footing that there is no 
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contravening development and that there is a_ specified 
permitted use. These words may, of course, be deleted, 
but if they are left in, and the use stated, the effect is to 
incorporate General Condition 22 (3), which provides that 
the purchaser may rescind if it appears before completion 
that there is contravening development in respect of which 
enforcement proceedings might be taken or a penal develop- 
ment charge imposed, or that the specified use is not 
unconditionally a permitted use. 

Thus, it will be seen that just as the Town and Country 
Planning Act, 1953, has altered the financial arrangements 
in the 1947 Act, it has been necessary to alter the Conditions 
of Sale on the same topic. On the other hand, the control 
of development under the 1947 Act is not changed and so, 
other than in matters of wording and a few substantial 
points (such as the provision that a statutory declaration 
must be by a competent declarant), the corresponding 
Conditions of Sale remain as they were. 


MISDESCRIPTION 


Normally, General Condition 34 of the 1953 edition will 
provide that measurements and quantities, if substantially 
correct, will not be the subject of compensation, nor will any 
compensation be payable in respect of any mistake in a 
sale plan furnished for purposes of identity. Subject as 
aforesaid, any error, omission or misstatement in the contract 
(whether or not it materially affects the description) will not 
annul the sale, but, if pointed out before completion, will 
entitle the purchaser or the vendor, as the case may require, 
to compensation (unless the purchaser is deemed to have 
notice under certain of the conditions). Nothing in this 
condition, however, entitles the vendor to compel the purchaser 
to accept or the purchaser to compel the vendor to convey 
(with or without compensation) property which differs 
substantially from the property agreed to be sold and 
purchased, whether in quantity, quality or tenure or otherwise, 
if the purchaser or the vendor respectively would be prejudiced by 
reason of such difference, nor does anything in the condition 
affect the right of the purchaser to rescind where 
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compensation for a claim attributable to an error, omission 
or mis-statement cannot be assessed. (The words in italics 
are first introduced in this edition.) 

This condition appears to hold the balance between thx 
parties reasonably fairly, but in special cases the parties 
(probably at the vendor’s request) may wish to have further 
provision that compensation shall not be claimed as a result 
of a small error. In order to provide for this eventuality a 
provision may be inserted as Special Condition 12 in The 
Law Society’s form of Particulars and Special Conditions 
(Form B) to the effect that General Condition 35 shall have 
effect in substitution for the above mentioned General 
Condition 34. General Condition 35 avoids such claims for 
compensation. It states that the property is believed to be 
and shall be taken as correctly described as to quantity 
and otherwise and any error, omission or misstatement 
found in the contract, whether or not it materially affects thie 
description of the property, shall not annul the sale nor 
entitle the purchaser to be discharged from his purchase, nor 
shall the vendor nor any purchaser claim or be allowed any 
compensation. There is a proviso, however, that nothing 
in the condition shall entitle the vendor to compel thic 
purchaser to accept, or the purchaser to compel the vendor 
to convey, property which differs substantially from that 
agreed to be sold and purchased 7/ the vendor or the purchaser 
respectively would be prejudiced by reason of such difference. 
(Once more the words in italics are introduced to limit the 
cases in which a party may refuse to be bound.) On the 
whole it would seem that General Condition 34 should normally 
remain as part of the contract; special provision for 
incorporation of General Condition 35 might be considered, 
for instance, where small errors might occur without causing 
substantial hardship. 

We have now outlined the main topics on which The 
Law Society’s Conditions of Sale, 1953, differ from earlier 
editions. A further article will mention a few minor points 
and add some general comments on the effect of the changes 
made. 


iG. %. 


POSTPONEMENT OF TRUST FOR SALE 


THE first point raised in Re Rooke |1953) 2 W.L.R. 1170 ; 
ante, p. 388, was a curious one because, as the learned judge 
pointed out, the will which created the difficulty was in a 
very curious form; but the case is, perhaps, as interesting 
on account of what it did not decide as for the actual decision. 
For it seems to me that the difficulty which the learned judge 
found insurmountable in the case presented to him might, 
perhaps, have been got round if the case had been put in 
another way. 

The testator was a farmer, and the principal asset of the 
estate was a farm in the Enborne Valley which at the time 
of his death the testator owned in fee simple. Shortly before 
his death it had been announced that the Metropolitan Water 

3oard was proposing to construct a reservoir in the Enborne 
Valley in order to supplement the water supply for the 
inhabitants of London, and readers may recall that this 
proposal involved the flooding of the whole, or a substantial 
part of, the Enborne Valley, which lies on the borders of 
Hampshire and Berkshire. This proposal had the effect of 
depreciating the value of all property in the valley, and it was 
quite clear that when the testator made his will in October, 


1948, he had already been thinking of disposing of his farm, 
and the provisions of the will were imbued with the fear that 
the Board’s proposal would go through and that the farm 
would, in consequence, lose most of its value. 


The testator thus directed his trustees, if the farm lad 
not already been sold at the time of his death, as soon as 
possible after his death to sell the same, and the testator 
further directed that the net proceeds of the sale should fall 
into and form part of his residuary estate. The testator 
then gave the whole of his residuary estate to his trustees 
upon trust to permit his wife to receive the net income thereof 
during her life, and on her death upon trust that his trustees 
should sell and convert the same, and to pay the net proceeds 
of such sale and conversion equally between the members 
of a class of relatives of the testator. These are most unusual 
provisions to find in a will prepared, as the will in this case 
appears to have been, with professional assistance. There 
was no express gift of the farm, or of its proceeds of sale, to 
the wife, but the wife was to have the income of the proceeds 
of sale during her life as the income of the residuary estate, 
of which it was expressly directed that it should form part. 
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Lastly (so far as the point now under discussion is concerned), 
the testator directed that his trustees should, during his 
wife’s lifetime, have full power if they deemed it advantageous 
to retain any investment that the testator’s estate should 
consist of at his death, although the same might not be an 
investment allowed by law for the investment of trust 
funds. 

The testator had not sold the farm when he died in 
November, 1948, and very shortly after his death the 
Metropolitan Water Board announced that it had decided 
not to proceed with its scheme, although no assurance was 
given that it had been finally abandoned. The testator’s 
farming business was carried on after his death for a few 
months by his executors, and after that by his widow, and 
she wished to continue to do so. The persons ultimately 
interested in the residue, however, were evidently still 
apprehensive about the Metropolitan Water Board’s inten- 
tions, and desired that the trustees should forthwith sell 
the farm in accordance (as they argued) with the testator’s 
express direction. The question before the court was, therefore, 
whether the trustees had power to postpone the sale of the 
farm. 

The learned judge (Harman, J.) first dealt with the express 
power to retain investments which has already been mentioned. 
In this part of the will, he decided, the expression “ invest- 
ment’? must mean investment in the strict sense, and could 
not include the farm: to construe it as including the farm 
would produce an inconsistency between this power and the 
express direction to sell the farm as soon as possible after the 
testator’s death. 

A more powerful argument in support of the contention 
that the trustees had power to postpone the sale was founded 
on s. 25 of the Law of Property Act, 1925, which provides 
that ‘‘a power to postpone sale shall, in the case of every 


) trust for sale of land, be implied unless a contrary intention 
) appears.’ 


’ 


There was certainly here a trust for sale of land 
to which this section thus applied, but the question was : Did 
there appear from the will a contrary intention ? A provision 
concerning a contrary intention somewhat similar to that 
in s. 25 (which was a new provision in the 1925 property 
legislation) is found in s. 27 of the Wills Act, 1837, and has 
been construed as indicating an inconsistency; there was 
nothing necessarily inconsistent between a_ discretionary 
power to postpone and an immediate direction for sale. 
On the other hand, it was argued that, apart from s. 25, it 
was Clear that the direction for an immediate sale should be 
given effect to, that there was authority before 1926 to support 
this view, and that s. 25 had not altered the law, and 
Luxmoore, J., had said so in 1930 in Re Ball. This decision 
is only shortly reported in the Weekly Notes and in this 
journal, and of the two reports Harman, J., preferred the 
latter, which is to be found at 74 Sot. J. 298. In that case 
there was a trust for sale and conversion of the residue of the 
testator’s estate with an express power for the trustees to 
postpone sale at their discretion, and at the time of the 
application the residuary estate had become absolutely 
vested in a class of beneficiaries. The order sought was that 
the trustees should forthwith proceed to sell and distribute 
the estate, and this order was resisted on the ground, 
apparently, that the trustees had a power to postpone sale 
under s.25. Luxmoore, J.,is reported to have said, in reference 
to this argument, that he found great difficulty in seeing how 
any power to postpone could be implied when there was in 
fact an express power to postpone in the will, and that 
in his view ‘‘ s. 25 had not in fact made any alteration in the 
law as it existed before the Act was passed.’’ It was doubtless 
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this sentence which was relied upon in the present case as 
intended for a general statement of the effect of s. 25, but 
it is submitted that in its context this sentence meant 
more than that in Re Ball (where the will was made before 
1926, and s. 25 thus, as it were, supervened on the will) 
s. 25 had made no alteration in the law applicable to the 
will, and if there was any power to postpone to be considered 
it was the express power and not the statutory power. As 
to that power, it came to an end when the estate became 
divisible. 


ho 


In the judgment of Harman, J., this decision did not assist, 
and he was left with the question of construction : Was there 


) 


apparent a contrary intention within the meaning of s. 25°? 
On this question, the decision was that the direction to scll 
was sufficiently imperative to make a discretionary power of 
postponement inconsistent with that direction, and in the 
circumstances the trustees had no power to postpone the 
sale of the farm and retain it as an investment of the estate. 

Now it was held in Re Wellsted’s Will Trusts |1949} Ch. 
that on the true construction of s. 28 (1) of the Law of Property 
Act, 1925, and s. 75 (1) (xi) of the Settled Land Act, 1925, 
trustees for sale of land who have sold some of the land may 
invest the proceeds of such sale in the purchase of other 
land, which when purchased by them is held on trust for sale, 
and so on. In that case the trustees in question did retain 
some of the land which had been devised to them on trust 
for sale at the time of the application. In the earlier case of 
Re Wakeman {1945} Ch. 177, Uthwatt, J. 
had held that trustees to whom land had been devised on 
trust for sale and who had sold all the land so devised to 
them did not have such a power, on the ground (shortly 
stated) that s. 28 (1) confers power on “‘ trustees for sale,”’ 
but that under s. 205 (1) (xxix) of the Law of Property Act, 
1925, this expression is defined to mean the persons holding 
land on trust for sale, and it could not be said of trustees 
who had sold all the land devised to them on trust for sale 
that they were persons holding land on trust for sale. The 
correctness or otherwise of this decision was expressly kept 
open in Re Wellsted’s Will Trusts, but at the time it was widely 
questioned : see, for example, the articles in this journal in 
vol. 89, at pp. 220 and 430. If (as I incline to think) 
Re Wakeman was wrongly decided, then the decision in 
Re Wellsted’s Will Trusts would apply in a case, such as the 
case now under discussion, where trustees have in their 
hands the proceeds of sale of all the realty devised to them 
on trust for sale and wish to invest those proceeds in the 
purchase of land. 
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(as he then was), 


Having reached that point, it is only a short sfep to the 
position of such trustees, in exercise of this power, repurchasing 
the land which they have sold. Of course, in the ordinary 
case, a repurchase of this kind would not be a proper exercise 
of the power, since if the land maintains its value the result 
of the combined transaction of sale and repurchase is simply 
to diminish the value of the trust estate by the amount of the 
costs of the transaction. But if it can be shown that such a 
power exists, even if in practice it could not be exercised, 
this would seem to me to be a strong argument for asking the 
court to confer power upon the trustees, in exercise of its 
jurisdiction under s. 57 of the Trustee Act, 1925, to postpone 
at their discretion the sale of the land in question, despite 
the direction for an immediate sale. There is nothing in the 


reports of Re Rooke so far available to show whether this 
possibility was ever suggested, but if a similar case should 
arise, s. 57 may, I think, well provide the solution to a difficulty 
which, if regarded purely as a matter of construction, cannot 
be circumvented. 
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QUALIFYING FOR RENT ACT PROTECTION 


THE application and interpretation section, s. 12, of the Increase 
of Rent, etc., Restrictions Act, 1920, contains one provision 
which, if it has caused less trouble than any of the others, has 
done so only because no one has yet been really able to make 
anything of it. It is in subs. (6): ‘‘ Where this Act has 
become applicable to any dwelling-house or any mortgage 
thereon, it shall continue to apply thereto whether or not the 
dwelling-house continues to be one to which this Act applies.”’ 
‘Counsel have oftcn invoked it; but there seems to be no 
recorded instance of their having done so successfully,’’ runs 
a passage from an Irish publication, cited with approval in 
Megarry’s Rent Acts. It has, indeed, long been recog- 
nised that controlled properties do not constitute a select and 
exclusive class. In one of the earlier cases in which the 
subsection was unsuccessfully invoked, Swift, J., illustrated 
his decision by remarking: ‘‘ Anyone who walks through 
Lincoln’s Inn may see houses there which at one time were 
dwelling-houscs, but, with no or very little structural altera- 
tion, have become business premises where counsel and 
solicitors carry on their vocations— premises in which no one 
dreams of residing and which no one would call dwelling- 
houses,”’ and decontrol by change of user as well as by change 
of identity has long been recognised. It has also been 
recognised— though one more often hears about efforts to 
establish decontrol than the reverse—that such avenues as 
lead out of the controlled property preserves are not one-way 
thoroughfares. 

Change of identity by structural alterations or additions 
has been much heard of since war damage occasioned such 
operations, and usually the case has been one in which a 
landlord was found contending that he had replaced destroyed 
property by a new and different dwelling-house. But in the 
recent case of Hazell, Watson & Viney, Ltd. v. Malvermi 
[1953] 1 W.L.R. 782 ; post, p. 421 it was the tenant who was 
arguing that a change of identity, and consequent reduction 
of rateable value which brought the property (a London one) 
within the Rent Act limit, had qualified him for protection. 


The history of the premises—a café and three floors above 
it—for control purposes was that they had been let in 1928 
for a term of fourteen years to tenants who were “‘ permitted ”’ 
to use them, or part of them, as living accommodation. The 
rent was {300 per annum; the 1928 rateable value is not 
given, and is presumably immaterial. In 1931, (i) the residue 
of the term was assigned to the defendant and two others, 
(ii) the rateable value was increased to £147 per annum. 
The upper floors were used as living accommodation ; but 
there would, before 1939, have been no question of control. 

The next series of events occurred in 1940-41. Some war 
damage was done in September, 1940. By November of that 
year the defendant’s co-tenants and their families had left the 
premises, owing to enemy activity ; on 1st November there 
was more bomb damage : top floor party walls were cracked, 
ceilings bulged, panes knocked out. On 14th November the 
defendant moved into the first floor accommodation as his 
residence, and at about that time the landlord agreed to a 
reduction in rent to £160. In March, 1941, the rateable value 
was reduced to £132, in October, 1941, to £117, both reductions 
being ascribed to falling off in trade and not to war damage. 

The lease expired at Michaelmas, 1942, and the defendant 
held over, apparently as sole tenant, at the reduced rent of 
£160. In January, 1943, a purchaser of the reversion opened 
negotiations with him, through an estate agent, for a new 


on 10th March a letter offered him a term of one year 
and a quarterly tenancy thereafter, ‘‘on the same terms as 
were contained in the former lease.’ On 14th Ma a lease 
was executed, one clause containing a tenant’s covenant 
“not to use the premises other than and except as a café 
and dining room only.’’ (Apart from the tautology and the 
variance with the terms of the former lease, it is difficult to 
know what there was to induce the defendant to accept a 
grant which, while the commencement date is not mentioned, 
would be determinable earlier and at shorter notice than 
would his tenancy created by holding over.) 

In 1948, the old rateable value figure of £147 was restored ; 
but in 1950, when the Inland Revenue department took over, 
a proposal was made for reduction on the ground of the war 
damage and the annual value was put down to £96. 

All this time the defendant had gone on residing on the 
first floor, to the knowledge of the estate agent mentioned 
earlier, who had acted for the then reversioner and grantor 
of the lease and who had continued to act, as rent collector, 
for the plaintiffs when they acquired the reversion, 

On 22nd June, 1951, they served notice to quit and on its 
expiration the defendant laid claim to the protection of the 
Rent Restrictions Acts. 

The first question which had to be decided was whether 
the premises were “let as a dwelling-house.’’ McNair, J., 
first rejected a plea for rectification, on the ground that the 
draft agreement containing the restriction added by the then 
landlord’s solicitor had been accepted by the defendant's 
solicitor; but the learned judge held that the effect of 
acceptance of rent for a considerable time with knowledge of 
the breach amounted to an assent to user as a dwelling-house. 

But, having established that the building was let to him 
as a dwelling-house, the defendant had next to satisfy the 
court that its status was governed by the assessment of £9 
made in or after 1950. Bys.3 (1) of the Rent, etc., Restrictions 
Act, 1939 (on which he had to rely), “‘ the principal Acts . 
shall . . . apply to every other dwelling-house of which the 
rateable value on the appropriate day did not exceed (a) in the 
metropolitan police district or the City of London, £100...” 
Prima facie, the ‘‘ appropriate day ’’ means, in the adminis- 
trative county of London, 6th April, 1939—when the rateable 
value was {147 (s. 7 (1)); but “in relation to any dwelling- 
house first assessed after the appropriate day, any reference 
in the preceding provisions of this Act to the rateable value 
on the appropriate day shall be construed as a reference to 
the rateable value on the day on which the dwelling-house 
was first assessed ’’ (s. 7 (3)). 

In order to make the point good, then, the tenant sought 
to satisfy the court that the appropriate day was the day in 
1950 ; to show that that was the day on which the dwelling- 
house was first assessed ; to persuade the learned judge that 
the dwelling-house then assessed was a different entity from 
the one assessed at £147 on 6th April, 1939. He did not 
succeed ; serious damage, McNair, J., held, was not enough : 
one has to be able to say in substance that ‘“‘ the house under 
consideration has ceased to be the same house as that with 
which it is being compared.’’ The facts fell short of this 
requirement ; and the learned judge added, obiter, that if 
change in rateable value had been relevant, he would have 
considered that the assessment made in August, 1948, when 
the pre-war figure of £147 was restored would have determined 
the status of the tenancy. R. B. 
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HERE AND THERE 


WIGS AND CORONETS 


THE judges, normally regarded as among the more colourful 
features of London life, suffered an almost total eclipse during 
the Coronation ceremonies. Their representation in the 
Abbey was swamped in that sea of splendour and the 
Lord Chief Justice was not present. The constitutional 
embodiment of the law, the Lord High Chancellor, though 
playing a leading réle in the ritual, was hampered at the 
end by the unique disadvantage of being obliged to wear a 
coronet over a full-bottomed wig. To one journalistic eye 
this suggested, with some justification, a resemblance to 
the King of Spades in a pack of cards. But in his case, hallowed 
tradition has wedded wig and coronet and no one is going to 
put them asunder at this time of day, though their incom- 
patibility has been obvious enough for a very long time. 
“Lord Brougham was a very droll figure with his coronet 
over his wig,’’ wrote Mary Shelley in her journal in describing 
the coronation of William IV on 8th September, 1831. He 
had been Lord Chancellor since the previous November. 
In the innumerable Fleet Street stories of the ceremonies of 
2nd June I noticed only one other reference to the judges. 
The scene was Westminster Hall, where the refreshments 
were served. The reporter noted: “‘ Foreign envoys, Knights 
Grand Cross, Privy Councillors, High Commissioners, High 
Court judges, jostled and shoved for cups of tea and sandwiches 
utterly regardless of the decorum of the queue. I myself 
had to fight a Lord Justice of Appeal for a sausage roll.” 
He does not specify whether or not the learned Lord Justice 
finally established himself as master of the roll. 


DERBY DECLINE 


To judge by the state of crime at Epsom this year, the Derby 
is becoming most disconcertingly decorous. At this rate 
there'll soon be nothing to do there but watch the horses 
jtunning. Usually the great race takes place on a Wednesday, 
out this year there were more important things to think 
jabout in the middle of the week and it had-to wait till 
‘Saturday. Now, when anyone gets into trouble with the 
tundreds of police attending in uniform and in assorted 
jdisguises, the normal procedure is to take him first’ to the 
‘police station under the grandstand, later to transfer him 
0 the cells at Epsom, and finally to produce him before the 
‘justices on the morrow. This year, since the morrow would 
be a Sunday, when the court could not sit, it became necessary 
io make arrangements for police court procedure to become 
‘ven more summary than usual. So it was settled that a 
court should sit at 6.30 in the evening and that, if it became 
evident that one court could not dispose of the list before 
midnight, a second one should be constituted. The whole 
impressive machinery of co-ordinated Scotland Yard efficiency 
was ready to go into production, turning out defendants’ 
records and finger prints in the twinkling of a magistrate’s 
spectacles. But the welshing classes let the police down 
badly and only three beneficiaries presented themselves to 
take advantage of so much thoughtful preparation. There 
vere one drunk, one “ suspected person,’ and one case of 
stealing by finding.” No pocket-picking, no absconding 
okies, no little tricks over “ finding the lady.” A village 
lower show could have done almost as well. Nor, at the 





more respectable end of the law, are things much better by 
comparison with the goings-on in the High Court half < 

century ago, if all we read about them is true. By all acc nent 
the sporting jurists, who seem to have dominated the Bench 
in those days (men like Lord Russell of Killowen, C.J., 
Hawkins, J., and Darling, J.), employed every covert device 
of jug reling with the lists and collusive adjournments to 
dislocate business on Derby Wednesday and make a clear 
get away.”’ Not so in our own earnest and dutiful time. 


“cc 


SCIENCE FICTION 


THE French courts are still turning out promising film 
scenarios. After the minx and the mink coat it is now the 
patriotic baron and the flask of uranium. Supersonic, 
stratospheric science and nuclear fission have shot so far 
beyond the range of ordinary human experience in all 
directions that our contacts with them are one prolonged 
act of faith, much as in the days of the alchemists. So do not 
laugh too heartily at the simple faith of Baron Scipione de 
Roure who heroically agreed to carry a flask of uranium 
around for months, protected from radiation by a specially 
manufactured asbestos vest. How was he to know a counter- 
espionage agent from a confidence trickster ? If he believed 
the three convincing gentlemen who so described themselves 
it was just another act of faith. They said that the plans 
of France’s jet fighter Mystére had been stolen. They said 
that they could be redeemed by passing a flask of uranium 
to a contact man on the Spanish frontier. They asked him 
to look after the flask until the fateful meeting. They promised 
him decorations from an appreciative Government and 
honour from a grateful country. They also asked him for 
funds, and between cash payments and the dedication of his 
wife’s £30,000 diamond necklace to the cause of national 
defence he parted with some £50,000. Nor was he unduly 
impatient. It was two years before he made a formal complaint 
in high quarters at the unexplained delay in gazetting him a 
Knight of the Legion of Honour. lrom then onwards 
disillusion overtook him jet-propelled. The “ uranium” 
turned out to be sand and the three “ counter-espionage 
agents ’’ made a sensational appearance in the dock. With a 
co-operative prisoner, the French system of judicial interroga- 
tion lends itself to hilarious effects, and one of the accused, 
at the request of the judge, reproduced a splendid specimen 
of his patter, full of casual allusions to non-existent generals, 
Cabinet Ministers and social notabilities. ‘‘ A wonderful 
performance,” declared the judge. ‘“ He almost took me in 
too.” Despite this appreciative tribute, the talented partners 
received sentences ranging from eighteen months to four years, 
besides being ordered to return their winnings and pay about 
£2,000 damages. While they are inside, Paris will cle arly bea 
somewhat less hilarious place without them. 


TAIL PIECE 


DuriNG the coronation celebrations a seaman was charged 
at Bow Street with insulting behaviour in Piccadilly Circus 
by entering the cage enclosing Eros and swinging about 
inside. It was intimated that the Ministry of Works wanted 
an adjournment so that they could look up the statute. 
The magistrate: ‘‘ The statue ?’’ “‘ No, sir, the statute.’ 
RICHARD Roe. 





Mr. GeorGe Basit Topp-JonEs has been appointed 
Presiding Special Commissioner of Income Tax in succession to 
ut George R. Hamilton, who is retiring from the public service 
m 31st July, 1953. Mr. F. N. D. Preston, whose appointment 
a successor to Sir George Hamilton was previously announced, 
las had to decline the appointment for reasons of health. 


Captain RoLAND HENNAH LANGHAM, M.C., T.D., Clerk to the 
Justices at Reading, has been appointed Clerk to the Justices at 





Wallington, Surrey. 


Mr. JoHN Lorimer AvuDEN, Coroner of East Staffordshire 
since 1936, has been appointed Coroner of Burton-on-Trent 
Borough in succession to the late Mr. T. H. Bishop. 

Mr. KENNETH TAYLOR BRAINE-HARTNELL, deputy Coroner 
for Stafford district, has been appointed Coroner by Staffordshire 
County Council in succession to the late Mr. W. W. M. Morgan. 
of Oldham, has been 

He was_ previously 


solicitor, 
Council. 


Councillor SAM PEARSON, 
elected Chairman of Lees 


Chairman in 1948. 
4 
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BOOKS RECEIVED 


Procedure, Penalties and Orders in Magistrates’ Courts. By 
G. V. Apams, Clerk to the Justices for the County Borough 
of West Ham. With a Foreword by W. T. C. Skyrme, T.D., 
M.A., J.P., Secretary of Commissions, Lord Chancellor’s 


Office, House of Lords. 1953. pp. xviii and 303. London: 
Shaw & Sons, Ltd. 27s. 6d. net. 

Daylight. Its nature, therapeutic properties, measurement 
and legal protection. By JoHN Swarsrick, F.R.I.B.A., 
F.S.A. (Lond.). 1953. pp. xiv and 65. London: The 
Wykeham Press. 20s. net. 


Stone’s Justices’ Manual. Eighty-fifth Edition. Vols. Iand II. 
Edited by JAMES WHITESIDE, Solicitor, Clerk to the Justices 
for the City and County of the City of Exeter, and J. P. WILSON, 
Solicitor, Clerk to the Justices for the County Borough of 
Sunderland. 1953. Vol. I, pp. cecxxviii and 1309; Vol. II, 
pp. vii and 1311-3037 and (Index) 220. London: Butterworth 
and Co. (Publishers), Ltd.; Shaw & Sons, Ltd. Thin Edition, 
£4 2s. 6d. net. Thick Edition, £3 17s. 6d. net. 

Magistrates’ Courts, Jurisdiction, Procedure and Appeals. By 
L. Rouse Jones, B.C.L., of the Inner Temple, Barrister-at- 
Law. 1953. pp. xxxviii and (with Index) 616. London: 
Sweet & Maxwell, Ltd. £2 10s. net. 


A Guide to Lincoln’s Inn. 1953. pp. 24. 
and Sons, Ltd. 2s. 6d. net. 


London: Wildy 


The Law of Wills. Fourth Edition. By S. J. BarLey, M.A., 
LL.M., of the Inner Temple, Barrister-at-Law, Rouse Ball 
Professor of English Law in the University of Cambridge. 

Sir Isaac 


1953. pp. xlix and (with Index) 305. London: 
Pitman & Sons, Ltd. £2 net. 

Simon’s Income Tax. Second Edition. Vol. V. Tables of 
Statutes and Cases, Index. Editor-in-Chief, The Right 
Hon. Viscount Simon, G.C.S.I., G.C.V.O., D.C.L., LL.D., 
Lord High Chancellor of Great Britain, 1940-45. 1953. 
London: Butterworth & Co. (Publishers), Ltd. £15 15s. 


set of 5 vols. (£3 3s. per vol.). Service for the year £2 12s. 6d. 

The Justices’ Handbook. Third Edition. By J. P. Eppy, 
Q.C., Stipendiary Magistrate for East Ham and West Ham. 
1953. pp. xx and (with Index) 260. London: Stevens & Sons, 
Ltd. 18s. net. 


“Taxation”? Key to Income 1953-54 


Tax and ~Sur-tax, 


Budget Edition, 1953. Edited by RoNaLp StTapLes. 1953. 
pp. 222. London: Taxation Publishing Co., Ltd. 7s. 6d. net. 


Paley on Summary Convictions and the Magistrates’ Courts 
Act, 1952. Tenth Edition. By EpDwarp HuGHEs, Senior 
Chief Clerk, Bow Street Magistrates’ Court, and A. C. L. 
Morrison, C.B.E., Former Senior Chief Clerk, Bow Street 
Magistrates’ Court. 1953. pp. xxxi and (with Index) 471. 
London: Sweet & Maxwell, Ltd. £3 15s. net. 


REVIEWS 


Salmond on the Law of Torts. Eleventh Edition. By 
R. F. V. Heuston, M.A., of Gray’s Inn, and King’s Inn, 
Dublin, Barrister-at-Law. 1953. London: Sweet and 
Maxwell, Ltd. {2 2s. net. 

Salmond was some twenty years later than Pollock in 
producing his book on Torts. But the junior classic can 
boast an almost equally distinguished and useful life, and 
certainly an equal following among students and practitioners. 
The requirements of these two classes of reader are, as 
Mr. Heuston observes in his preface, sometimes inconsistent. 
He has tried, however, to keep, and we think succeeded in 
keeping, the needs of both sections of his public before him 
in preparing this edition. One particular point to which 
he calls attention is the shortening and simplification of the 
footnotes. But that operation, we are glad to say, has not 
excluded sundry entertaining asides, such as the description 
by MacKinnon, L.J., of common employment as “ a doctrine 
which lawyers who are gentlemen have long disliked,’ and 
the opportunist effort of the examinee (too long and too 
irrelevant to quote here) which is given at p. 520. 

Several important decisions of the past eight years— 
Candler v. Crane, Bolton v. Stone, Paris v. Stepney Council 
and the rest—fall to be dealt with, and most painstakingly 
they are worked into the text at various relevant points. 
The book is still, nevertheless, in spirit as well as layout, 
Salmond’s own, and the present editor avows himself at 
one with the late Dr. Stallybrass in a determination to let 
it remain so. Our especial admiration, so far as the modern 
portions of the text are concerned, is for the chapter on 
negligence, where a reasoned but moderate vindication of 
Lord Atkin’s speech in Donoghue v. Stevenson makes refreshing 
reading, after some carping attempts to deny its significance. 
If we may be permitted one very minor cavil, it is with the 
dictum that distress damage feasant is the only survival in 
modern law of “ thing liability.” What about the arrest of 
a ship in Admiralty law ? 


Family Law. By Jack Hamawt, M.A., LL.B. (Cantab.), 
of the Inner Temple and Western Circuit, Barrister-at-Law. 
Consulting Editor : W. A. FEARNLEY-WHITTINGSTALL, Q.C. 
With a Foreword by Lorp Justice Hopson. 1953. 
London : Stevens & Sons, Ltd. £2 10s. net. 


There is already an abundance of legal literature on the 
subject of divorce and matrimonial causes generally and 


one is not, initially, favourably disposed towards another 
addition. Mr. Hamawi’s book is not, however, really an 
addition to the strictly legal works but embodies a new and 
fresh approach towards family law. In fact divorce is not 
dealt with at all as such but only insofar as it affects, for 
example, the obligation to maintain or the rights of the 
spouses in the matrimonial home and so on. 

One finds oneself disagreeably surprised at the discovery 
that one can conduct divorce matters for many years without 
ever really knowing the fundamental principles which underly 
divorce law. Those who read this book will find not only an 
exposition of the social aspect of family law, as manifested 
in decisions of the courts, but also the answers to very many 
teasing points therein which would otherwise require prolonged 
search. Especially useful is the chapter entitled ‘‘ Property.’’ 
Here is an exhaustive review, fully supported by authorities, 
of a branch of family law which is now of first importance. 
Rights of property in housekeeping money, furniture, house, 
are all matters of daily dispute in the courts, and the subject 
of constant debate in and out of Parliament. One suspects 
that by the development of the doctrine of ‘“‘ matrimonial 
equity ’’ the courts will forestall Parliament and husbands 
will find it difficult to refute the contention that “With all my 
worldly goods I thee endow ”’ creates an estoppel in favour 
of the wife on termination of the marriage contract. Those 
organisations which have this as their aim might do well to 
learn that it would not be the first time that the courts had 
done almost, if one may say so without disrespect, un- 
consciously, what Parliament had persistently refused to do 
consciously. 


The Elements of Income Tax Law. Second Edition. By 
C. N. Beattie, LL.B., of Lincoln’s Inn, Barrister-at-Law. 
1953. London: Stevens and Sons, Ltd. 25s. net. 


A few months ago your reviewer had occasion to notice 
Mr. Beattie’s book, ‘‘ The Elements of Estate Duty,” and 
there he said that ‘‘ Mr. Beattie expounds a difficult subject 
with great skill and clarity and imparts a remarkable amount 
of information in a small compass.’’ Exactly the same words 
may be applied to the present book. 

The first edition of this book was published in 1951, and 
this second edition has been made necessary by the Income 
Tax Act, 1952. It is primarily directed to the needs of 
law students and, in fact, is prescribed for The Law Society’s 
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examinations. It follows that the subject is approached from 
the viewpoint of a lawyer and not of an accountant, as is 
so often the case, and particular attention is paid to such 
matters as income arising under wills and trusts, to annuities, 
to residence and to the liability of husband and wife rather 
than to the computation of liability under Sched. D, Case I ; 
this, however, is by no means to imply that the latter subject 
is not admirably expounded so far as is necessary for the 
purposes in view. 

The book can, with confidence, be recommended both to 
students and to those practitioners who wish to acquire 
some knowledge of a subject which, whilst it is of the utmost 
importance, tends to be but imperfectly understood by many 
practising lawyers. 


Guide to Government Orders in force at 31st December, 
1952. 1953. London: H.M.S.O. £4 4s. net. 


Readers who are familiar with this invaluable work will 
welcome the publication of the edition for 1952 ; readers who 
are not are referred to our “ Current Topic ’’ at 96 Sot. J. 302. 
Some new, recast and rewritten headings are included in this 
edition, and the very preface, in keeping with the complexity 
of the subject, has its own appendix. 


Are Findings Keepings? By C1iaup MULLINs. 
London: Frederick Muller, Ltd. 10s. 6d. net. 


Readers may like to know of the existence of this 
attractively written little collection of cautionary tales. 


1953. 


COUNTRY 


By country, I mean where, in office hours, I may look from 
my window and see a cow. She pauses, ruminates for a 
moment, and continues her walk home to be milked. In the 
Chancery Division earlier this year, I listened to a judge 
describing what had happened “in the country”; but he 
was in fact referring to the application of a bankruptcy rule 
in Quzy Street, Manchester. The setting of the county 
court offices in Manchester—just in case his lordship’s phrase 
is interpreted in too general a sense—is somewhat urban. 

Country, to me, means a town of 2,000 inhabitants or less, 
where there is only one firm of solicitors, apart from the 
“market day only’ practitioners from similar little towns 
a dozen miles away. We invade their towns on their market 
days, when they bring before us such of their clients as desire 
to make oath. 

On market days in our town clients troop in from 11 o’clock 
onwards. Not for them the well-appointed town waiting 
room with Punch on the table and a carpet on the floor. 
They sit on hard chairs, as nature intended, and those who 
cannot find a chair must stand. Those without an appoint- 
ment may even give the other waiting clients a preview of 
the legal problem giving rise to their visit. 

Not that a country solicitor need confine himself to legal 
problems. One partner should be a valuer of fair competence ; 
estate agency is undertaken shamelessly but conscientiously. 
The cashier ‘‘ does’ farmers’ books and income tax returns, 
and we appear brazenly at income tax appeals where, in the 
cities, we would look strange if we could not claim to be 
certified auditors at the least. Conveyancing, of course, 
comes our way—fat farms occasionally, and single fields, 
with complicated tities, on the regular menu. However, 
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A list of subjects at the back shows an astonishing variety 
of legal topics which Mr. Mullins has contrived to bring to the 
attention of his young readers-—not all of them magisterial 
matters. All of them are, however, worked with engaging 
simplicity into narratives of everyday affairs and embellished 
with photographs of general interest. 


The Law of Libel and Slander. 
and P. F. CArtTer-Ruck. 1953. 
Faber, Ltd. 30s. net. 


This is a good comprehensive treatise designed for the 
interested layman—interested, that is, whether because of 
his concern with writing or publishing or with the origination 
of public statements, or because of the unusually general 
interest of this branch of the law. In a foreword, Slade, J., 
doubts whether it would be an exaggeration to say that the 
risk of becoming involved in proceedings for defamation is 
almost as great as that of becoming involved in an action for 
negligence following a road accident. His lordship goes on 
to commend the work, after which there is little for this 
reviewer to add. 

Needless, perhaps, to say, the new Act is fully treated, 
but the older law is also carefully explained. We naturally 
approve the concluding chapter, which warns the general 
reader not to presume sufficient technical knowledge to 
“act for himself,” and counsels him to seek professional 
advice even before denying liability for an alleged defamation. 


By Oswa Lp S. Hickson 
London: Faber and 


PRACTICE 


with the rent of the offices recently increased to forty shillings 
a week, we still manage to make ends meet on Sched. I. 

Town solicitors inspire us with awe; our London agents 
thread their way so confidently through High Court procedure, 
without that helpless innocence from which we ourselves 
suffer in county court matters. The county court sits on 
the last Thursday of every other month. When litigation 
embroils us with our deadly rival in the next town, we always 
meet a few days before the hearing and tell him all (or almost 
all) our evidence. He favours us with similar confidences, 
and if after that we can’t settle, well, it does save time at the 
hearing. We once suggested to our London agents that, 
as county court procedure works so comfortably, all the 
High Court rules should be scrapped. I think we must have 
said the wrong thing. 

A young solicitor intending to practise in the country will 
have to learn the meaning of a few new terms of art—‘‘ away- 
going valuation ”’ is useful to start on—but no special knowledge 
is necessary. I personally cannot tell the difference (if any) 
between a mangold and a wurzel; I know enough about 
horses never to go near one; and my knowledge of all other 
agricultural subjects is rather less. It is no more necessary 
for a country solicitor to be an agriculturalist than it is for 
a Newcastle solicitor to hew coal. 

And is professional life dull in the country ?) When I was 
new to the district I asked a somewhat similar question of 
my landlady. Her meaningful reply was: “It seethes.”” And 
so it does. All the same, there is time before resuming the 
train of thought broken by the ruminating cow, to look 
beyond the now empty market place and see the green 
countryside. “ HIGHFIELD ” 





Mr. Alec Frederick Holloway, solicitor, of Shoreham, was 
married on 16th May to Dr. Cynthia Muriel Parrott, of London, 
N.W.8, and High Salvington. 

Mr. Bruce Tyson Humphreys, solicitor, of Birkenhead, was 
married recently to Miss Joyce Bosomworth, of Wallasey. 

Mr. Richard Sandford, solicitor, of Shrewsbury, was recently 
presented with a bookcase on behalf of magistrates, past and 


present, those connected with the legal profession and the police, 
in appreciation of his services in carrying out the duties of 
Clerk to the Albrighton (Shrewsbury) Petty Sessional Division 
for the past fifty years. 

Mr. Francis George Robinson, Clerk to the Justices of the 


Ilkeston Petty Sessional Division, is to retire from the position 
which he has held for thirty-six years, aged 75, 
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CORONATION AND BIRTHDAY LEGAL HONOURS 


The following are some honours of legal interest to be conferred 
by the Queen :— 
BARON 
Sir ALFRED JESSE SUENSON-TAYLOR, O.B.E., M.A. (Cantab.), 
F.C.1.1. Called by the Middle Temple 1920. 


PRIVY COUNCILLORS 
Sir (WiLL1AM) Patrick SpENs, K.B.E., 0.C., M.P. Called 
by the Inner Temple 1910, and took silk 1925. Master of the 
Bench, Inner Temple, 1934. Chief Justice of India, 1943-47. 


KNIGHTS BACHELOR 
Mr. GEOFFREY Morris BARNETT. Admitted 1926. 
Mr. DINGWALL LATHAM BATESON, C.B.E., M.C., President of 
The Law Society. Admitted 1922. 
Mr. LEONARD LUMLEY SAVAGE DopsworTtH. Admitted 1919. 


Colonel Louis HALLE GLucksTEIN, Q.C. Called by Lincoln’s 


Inn 1922, and took silk 1945. 

Mr. JoHN DuNAMACE HEATON-ARMSTRONG, M.V.O., Chester 
Herald. Called by the Inner Temple 1912. 

Mr. Donatp Epwarp Jackson, Colonial Legal Service, 
Chief Justice of the Windward and Leeward Islands, and Judge 
of the West Indian Court of Appeal. Called by the Middle 
Temple 1927. 

Mr. HuGu Nicuoras LinsteEap, O.B.E., M.P. 
Middle Temple 1929. 

Mr. CHARLES MATHEW, Q.C., Colonial Legal Service, Chief 
Justice of the Federation of Malaya. Called by Lincoln’s Inn 
1927, and took silk 1946 (Nyasaland), 1951 (Tanganyika). 

Mr. JoHN SPENCER MuIRHEAD, D.S.O., M.C., T.D., D.L., 
LL.D., B.A. (Oxon), LL.B., President of The Law Society of 
Scotland. 

Alderman THEODORE BEAL PritcHETT, M.C., D.L. 
1919. 

Mr. WILLIAM REGINALD 
Inner Temple 1938. 

Mr. JoHN Strorrar, C.B.E., M.C., Town Clerk of Edinburgh. 
Admitted 1914. 


Called by the 


Admitted 


VERDON SMITH. Called by the 


COMPANION OF HONOUR 


Lieutenant-Colonel Sir (WILLIAM JOCELYN) 
C.B.E., M.P. Called by the Inner Temple 1932. 


IAN FRASER, 


ORDER OF THE BATH 
K.C.B. 


Sir JoHN ARMITAGE STAINTON, Q.C., Counsel to the Chairman 
of Committees, House of Lords. Called by Lincoln’s Inn 1913, 
and took silk 1947. 


ROYAL VICTORIAN ORDER 
G.C.V.O. 


The Rt. Hon. Sir Davin Patrick MAXWELL FYFe, Q.C., M.P. 
Called by Gray’s Inn and the Inner Temple 1922, and took 
silk 1934. 


ORDER OF THE BRITISH EMPIRE 
K.B.E. 


Mr. FRANK WyNbDHAM Hirst, C.B.E., Public Trustee. 
Admitted 1912. 

Sir UKWATTE ACHARIGE JAYASUNDERA, C.B.E., Q.C., Senator 
and Advocate, Ceylon. Called by Lincoln’s Inn 1949. Q.C. 
Ceylon. 

C.B.E. 


Professor K. H. BaiLey, Solicitor-General and Permanent 
Head of the Attorney-General’s Department, Commonwealth 
of Australia. Called by Gray’s Inn 1924. 

Mr. R. A. CorscaApDEN, Chief Crown 
Ireland. 

Mr. M. L. Loncuurst, Assistant Legal Adviser, Ministry of 
Education. Called by the Inner Temple 1929. 

Mr. G. R. Mitcutson, Q0.C.,M.P. Called by the Inner Temple 
1917, and took silk 1946. 

Mr. W. V. S. Srincratr, lately Assistant Procurator-General. 
Called by the Inner Temple 1924. 

Mr. W. T. C. Skyrme, T.D., Secretary of Commissions of the 
Peace, Lord Chancellor’s Office. Called by the Inner Temple 
1935. 

Mr. J. Tumrn, Clerk of Assize, Oxford Circuit, Supreme Court 
of Judicature. 

Mr. D. J. WiLtson, M.B.E., T.D., Assistant Solicitor, Board of 
Customs and Excise. Admitted 1928. 


Solicitor, Northern 


O.B.E. 

Mr. G. F. Concpon, Town Clerk, Harwich. 

Mr. R. H. Frencu, M.C., Assistant to the Master in Lunacy, 
Supreme Court of Judicature. 

Mr. R. W. Harvey, Clerk to the Felixstowe Urban District 
Council. 

Mr. R. V. Lewis, Clerk to the Mablethorpe and Sutton Urban 
District Council. 

Mr. J. C. McPerrie, Assistant Legal Adviser, Colonial Office. 
Called by the Middle Temple 1938. 

Mr. A. D. S. Rocers, T.D. Admitted 1909. 

Commander E. TERRELL, late R.N.V.R., Chairman, General 
Committee of the Chevrons Club. Called by Gray’s Inn and the 
Middle Temple 1924. 

Mr. O. S. WatTKINSON, Clerk to the Hunstanton Urban District 
Council. 

M.B.E. 

Mr. A. W. Cox, Principal Assistant, Legal and Parliamentary 
Department, London County Council. 

Mr. J. J. C. GoutpeEr, Clerk to the South Kesteven Rural 
District Council. 

Mr. J. GrirFitus, Clerk to the Sheerness Urban District Council. 
Admitted 1946. 

Mr. A. E. Jaynes, lately Chief Clerk, Gloucester District 
Probate Registry. 

Mr. G. E. PHILitippo, Clerk to the Lincolnshire River Board. 
Admitted 1933. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, om the understanding that neither the Proprietors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped, addressed envelope. 


Adoption—ApDopTERS DOMICILED ABROAD—PROPOSED 
AGREEMENT WITH MOTHER 


Q. An American soldier and his wife in this country (but 
domiciled in America) are desirous of adopting the illegitimate 
child of a domiciled Englishwoman. It is, we think, not the 
practice of the courts to make an adoption order in favour of 
parties who are domiciled abroad, but is there anything to prevent 
an agreement being entered into between them and the mother 
giving them the custody of the child? This will apparently 


enable them, so far as the American immigration authorities are 
concerned, to obtain an entry permit for the child when they 


return to America. We have in mind the case in which an 
American actress was concerned as adopter, but from our recol- 
lection of the case no action was taken or at any rate sustained 
against the mother. Presumably, however, s. 84 of the Children 
and Young Persons Act, 1933, as amended by the Children Act, 
1948, Scheds. III and IV, would apply to such a case as this, 
and an application could be made to the court for an order under 
the section committing the child to the care of the proposed 
adopters, as fit persons, and an application then made to the 
Secretary of State under subs. (5) for authority to arrange for 
the child’s emigration, 
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OATHS 
AFFIRMATIONS 


D. BOLAND, m.B.E., and B. H. SAYER 


“For the due administration of English law, 
evidence, oral or written, has to be given by all 
sorts and conditions of men, in all manner of 
courts and tribunals, in this and many other 
countries. 


“Court officers, commissioners for oaths and | 
many others concerned with the taking of the | 
evidence are bound from time to time to come 
across some little point of law or procedure 
which it saves time and money to get right from 
the start, and may cause a mountain of trouble 
to get wrong. 


‘* Armed with this book, they are sure to find 
the answer and to find it quickly.” 


—From the Foreword by THe Hon. Sirk ALBERT 
NAPIER, K.C.B., Q.C. 
Net 17s. post paid 





STEVENS & SONS 
3 CHANCERY LANE, LONDON, W.C.2. Tel. : CHAncery 5462 



























Blind boys receive a liberal 
education at Worcester College, 
maintained by N.I.B. 






L Ss 
Education is among the many 
services for which N.I.B.— 
still a voluntary body — seeks 
support through the kindly recom- 
mendations of Legal Advisers to 
their clients. Full details of N.I.B.’s 
finances will gladly be sent on 
request. Shown opposite is a re- 
commended form of bequest. 
NATIONAL INSTITUTE FOR THE BLIND 


shall be a good discharge to 
224 GT. PORTLAND ST., LONDON, W.I & 8 
(W.L.B. is registered under the National Assistance Act, 1948) my Executors. 


£.s.d helps N.I.B 





TG sara sik ewe eees to the 
National Institute For The 
Blind, of 224, 226 & 228 
Great Portland St., London, 
W.1., for the general pur- 
poses of the Institute, and I 
declare that the receipt of 
the Hon. Treasurer for the 
time being of such Institute 
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CARRERA tKt pte 


... Of the mother who, 
dependent upon a son killed in battle, was refused 
a pension. The British Legion concerned itself with her 


plight and won her the pension with full arrears. 


Pension appeals is just one of the numerous Legion 
activities pursued in the welfare of all ex-Service people 
and their dependants. Added together these activities 
become a tremendous task, one which Poppy Day dona- 
tions—generous though they are—cannot sustain alone. 
Will you help by advising your clients of the Legion’s 
purpose and, therefore, its worthiness of their legacies 


or bequests ? 


BRITISH LEGION 
MAIG’S FUND 


(Registered under the War Charities Act, 1940) 


PALL MALL, LONDON, S.W.1! Tel: WHitehall 8131! 








Please mention ‘“‘ THE SOLiciTors’ JOURNAL ” when replying to Advertisements 
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A. The effect of s. 1 of the Adoption Act, 1950, is that an 
applicant for an English or Scottish adoption order must be 
domiciled in I:ngland, Wales or Scotland. We think any such 
agreement as our subscribers mention would be void (Humphrevs 
v. Polak {1901} 2 K.B. 385, at p. 390). According to our 
recollection some action was taken in the case mentioned of the 
American film actress. Certainly our subscribers should observe 
s. 39 of the 1950 Act, under which it is unlawful to send abroad 
British infants into the care of aliens resident abroad. The licence 
under s. 40 applies only where the transferee abroad is a British 
subject. The powers of s. 84 (as amended) of the Children and 
Young Persons Act, 1933, still exist, but it would be for the 
court to say whether the applicants are fit persons, and for the 
Secretary of State to be satisfied that any emigration desired is 
for the child’s benefit. The age of the child is not stated, but 
it seems to us that the requirement that the child should consent 
is obligatory under s. 84 (5). 


Rent Restriction—TENANT ALLOWED TO USE GARAGE 
ADJOINING ANOTHER HousE—APPLICATION OF ACTS 


Q. A is the owner of a house which he lets to B on a weekly 
tenancy. B is a protected tenant under the Rent Restrictions 
Acts. As part of the letting B is allowed to use a garage situate 
adjoining another house belonging to A several hundreds of 
yards away from the house occupied by B. Subsequently A 
sells the house occupied by B to C and the garage and house 
adjoining it to D. D now wishes to obtain possession of the 
garage. Can it be claimed on any grounds that b’s tenancy of 
the garage is protected under the Rent Restrictions Acts ? 


A. If (as the wording of the final sentence suggests) B’s 
tenancy gave him exclusive occupation of the garage, the garage 
is in our opinion “‘ premises let together with a house ”’ and is 
“to be treated as part of the house’’ (Rent and Mortgage 
Interest Restrictions Act, 1939, s. 3 (3)). (In the case of “ old 
control,’’ this is subject to the rateable value of the garage 
being less than one-quarter of that of the house: Rent and 
Mortgage Interest (Restrictions) Act, 1920, s. 12 (2) (iii)). To 
be ‘“‘let together with’’ the premises need not be contiguous 
to the house (see Langford Property Co. v. Batten [1949} 
2 All E.R. 422 (C.A.)). If B has merely permissive occupation 
of, or a licence to use, the garage, his right is in our opinion one 
conferred by the terms of the original contract of tenancy, and 
by a term which is “ consistent with the provisions of’’ the 
Rent, etc. (Restrictions) Act, 1920 (see s. 15 (1)); and such 
right has not been destroyed by the conveyance to D. 


Estate Duty—DeEvISE OF PROPERTY SUBJECT TO REPAYMENT 
oF LOAN 

Q. T by his will, after reciting that D owes to him £5,000 
secured by two promissory notes and directing his trustees not 
to require D to repay the loan during the lifetime of T’s widow, 
but to see that the interest thereon is duly paid, gave to his wife 
a life interest in Blackacre, and upon her death devised Blackacre 
to D absolutely “ subject to and charged with the payment to 
T’s estate (within three months of the widow’s death) of the 
£5,000 so owed by D to T as aforesaid.’”’ The value of Blackacre 
has been agreed for estate duty purposes at £4,500. In view 
of the fact that the devise to D (upon the death of the tenant 
for life) is conditional upon the repayment to the estate of the 
said £5,000, does the liability for estate duty paid on Blackacre 
fall upon D ? 

A. The liability for the estate duty on Blackacre falls upon 
the persons taking interests in Blackacre, that is to say, upon the 
widow and upon D. The proper way of providing for it is to 
raise the duty as it falls due, out of Blackacre, by mortgage. 
Thus the widow will take a life interest in Blackacre less the duty 
thereon and D will in due course take Blackacre subject to the 
mortgages by which that duty was raised. We do not see that 
the provision about the £5,000 affects the matter one way or 
another. D owes the testator £5,000; the testator directs that 
the trustees shall not require D to discharge his debt immediately, 
but shall let it run until the death of the widow. On the death 
of the widow D takes a beneficial interest in possession in the 
estate and can also be required to pay his £5,000. Had he not 
had any beneficial interest he would still have been liable to 
pay his £5,000. Now, if the beneficial interest had been 
pecuniary, the trustees could have retained that interest until 
the £5,000 had been paid ; since it is not pecuniary, they cannot 
and furthermore have no lien on Blackacre (Re Savage [1918] 
2 Ch. 146, 149). The effect of charging Blackacre is to ensure 
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that they may retain Blackacre until the £5,000 is paid. It 
should not be forgotten that if D renounced Blackacre he would 
still be liable to pay the £5,000. In our opinion it is clear that 
duty is payable as set out above. On the death of the widow 
the trustees must enforce the payment of the promissory notes 
and must not hand Blackacre (less duty) to D until the £5,000 
has been provided for. 


Sale of Land—CoNvEYANCE By Two JoINnT TENANTS TO ONE 
OF THEM AND A STRANGER—PROCEDURE 


Q. A and B, brother and sister, hold freehold property worth 
£2,400 as joint tenants beneficially, subject to a mortgage for 
£700. B and her husband C wish to take over the property as 
joint tenants, paying A half the value of the property less his 
share of the mortgage. C will join with B in a mortgage to a 
building society for £1,700, out of which A will be paid his net 
share and the existing mortgage will be discharged. It would 
be a simple matter for A and B to convey to B and C, but such 
a conveyance would presumably have to be stamped on the full 
value of the property. Can the transaction be carried out in 
any other way so as to avoid expense and, if so, what form should 
it take ? 

A. We agree that for A and B to convey the legal estate to 
B and C will involve payment of ad valorem stamp duty on the 
full consideration of £2,400. The only alternative course which 
we can suggest is somewhat involved and the costs may outweigh 
any saving of stamp duty. Our suggestion is that A should 
first sever the joint tenancy in equity by serving upon B notice 
in writing pursuant to s. 36 (2) of the Law of Property Act, 
1925. A then assigns his one-half share in the proceeds of sale 
to C (see form in Encyclopedia of Forms and |Precedents, 
3rd Edition, vol. XV, p. 1371). The consideration for this 
assignment could be less than one-half of the value of the land, 
for it is well known that an undivided share is worth in the 
market rather less than its strict proportion of the whole. The 
stamp duty on this assignment would be the only ad valorem 
duty payable. A would then retire from the trust and C would 
be appointed in his place (see form in Encyclopedia of Forms 
and Precedents, 3rd Edition, vol. XVIII, p. 234). B and C 
would then hold as joint tenants upon trust for themselves as 
tenants in common. If they desired to hold as beneficial joint 
tenants they could execute a conveyance to themselves as joint 
tenants legally and beneficially, and as no beneficial interest 
would pass the stamp duty would be 10s. only. 


Possession before Completion.—BALANCE OF PURCHASE MONEY 
DEPOSITED AT BANK—INTEREST—NATIONAL CONDITIONS OF 
SALE, SUB-CL. 6 (1) (i) 

Q. We act for a vendor who has by a contract dated 24th 
November, 1952, agreed to sell a freehold property. The National 
Conditions of Sale (15th ed.) are incorporated in the contract, 
including conditions 5 and 6. The purchase is to be completed 
on 23rd December, 1952, on which date by the contract it was 
agreed that vacant possession should be given to the purchaser. 
The usual 10 per cent. deposit was paid prior to the signing of 
the contract to stakeholders. Subsequent to the exchange of 
contracts, it was mutually agreed between the vendor and 
purchaser that the purchaser should have vacant possession of 
the property on 3rd December, 1952, on his depositing the 
balance of the purchase money at a local bank in the joint names 
of the purchaser’s solicitor and ourselves. We have sent the 
purchaser’s solicitor a completion statement, having apportioned 
the outgoings as at 3rd December, 1952, the date on which the 
purchaser was given vacant possession. In the completion 
statement we also charged the purchaser interest at 4 per cent. 
per annum (less tax) from 3rd December to 23rd December in 
accordance with sub-cl. (6) (1) (i) of the National Conditions of 
Sale. We were proposing to allow the purchaser to take any 
deposit interest which the balance of the purchase money might 
have earned between 3rd and 23rd December. The purchaser’s 
solicitor has refused to pay this 4 per cent. interest, maintaining 
that the only interest to which the vendor is entitled is any 
deposit interest earned. What do you consider to be the proper 
construction of condition 6 of the National Conditions of Sale 
where the balance of the purchase money has been placed on 
deposit, and do you think the purchaser’s solicitor is right in his 
contention ? 

A. We can find no authority (other than Re Priestley, mentioned 
below) governing a case where possession has been taken under a 
condition in the contract with the additional requirement of a 
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deposit of the balance of the purchase money. Unless the terms 
of the agreement made after the contract as to taking possession 
show a contrary intention, we think it must be assumed that 
possession was taken pursuant to condition 6 (1) (i) and that the 
purchaser must pay 4 per cent. interest. The requirement of 
deposit of the purchase money would appear to be an additional 
precaution for the benefit of the vendor which does not imply 
any intention to relieve the purchaser from his obligation under 
condition 6 (1) (i). In Re Priestley [1947] Ch. 469, the parties 
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had expressly excluded the clause in The Law Society’s Conditions 
dealing with interest between the date of taking possession and 
completion. Nevertheless, we think the reasoning in the judgment 
is based on the assumption that one must apply the exact words 
of the contract unless their normal meaning is clearly excluded. 
Similar reasoning applied to the facts given would suggest that 
the purchaser's obligation to pay 4 per cent. interest under 
condition 6 (1) (i) remains unless the parties have indicated a 
contrary intention. 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Ieporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 


FACTORY: INJURIOUS DUST: ‘ PRACTICAL 
MEASURES” OF ELIMINATION 

Adsett v. K. & L. Steelfounders and Engineers, Ltd. 

Singleton, Jenkins and Morris, L.JJ. 15th May, 1953 

Appeal from Parker, J. ({1953) 1 W.L.R. 137; ante, p. 49). 

By s. 47 (1) of the Factories Act, 1937: ‘‘ In every factory in 
which .. . there is given off any dust . . . injurious to the persons 
employed ... all practicable measures shall be taken to protect 
the persons employed against inhalation of the dust and 
in particular, where the nature of the process makes it practicable, 
exhaust appliances shall be provided... .’’ From 1940 to 1944 
the plaintiff was employed in the defendants’ steel foundry in 
preparing and shovelling moulding sand, a dusty occupation. 
The defendants were foremost in the industry in their endeavours 
to eliminate dust ; in 1938 they installed grids in the foundry 
floor through which the sand was shovelled on to a conveyor 
belt below, and in 1942 they installed an extractor plant 
underneath the grid, which effected a further improvement in 
the atmosphere. In 1945 the plaintiff was found to be suffering 
from pneumcconiosis. He brought an action alleging negligence 
and breach of statutory duty, which was dismissed by Parker, J., 
who held that “ practicable ’’ in s. 47 (1) meant that the measures 
taken must be possible in the light of current knowledge and 
invention. The plaintiff appealed. 

SINGLETON, L.J., said that the complaint was as to the period 
between 1940, when the plaintiff went to work in the foundry, 
and 1942, when the defendants installed the extractor. The 
defendants had been the first to instal grids and extractors. 
It would have been impossible, or certainly impracticable, to 
have the ordinary overhead extractors. It was contended for 
the plaintiff that it would have been practicable to have an 
extractor below the grid before 1942. But there was no 
evidence that such an arrangement was known before, and it 
would be hard on the defendants to hold them responsible for 
not finding out before something which they were the first to 
find out. The plaintiff's case was that it was practicable to do 
something which had not been thought of. Put in deciding 
whether all practicable measures had been taken, regard must be 
had to the state of knowledge at the time, and especially that 
of scientific people. Applying that test, it could not be said 
that the defendants were in breach of their duty under the 
section. 

Jenkins and Morris, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: D. P. Croom-Johnson (W. H. Thompson) ; 
P. M. O'Connor (Clifford-Turner & Co.). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


HUSBAND AND WIFE: RESTITUTION OF 
CONJUGAL RIGHTS: DOMINEERING CONDUCT 
LESS THAN CRUELTY AS DEFENCE 
Timmins v. Timmins 
Denning and Hodson, L.J J., and Lloyd-Jacob, J. 

Appeal from Wallington, J. 

A husband, whose wife had left him after suffering a mental 
breakdown, filed a petition for a decree of restitution of conjugal 
rights. The wife, by her answer, asked for a divorce on the 
ground of the husband’s alleged cruelty. Wallington, J., found 
that though the husband was inclined to be domineering and 
overbearing, no wrongful conduct amounting to cruelty on his 
part or such as to have caused the mental breakdown had been 
established, and he refused to grant the wife a decree of divorce. 
Having so decided, he held himself bound to grant the husband's 
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petition for restitution, though he expressed anxiety lest the 
wife, if obliged to return, might again suffer a mental breakdown 
as a result of the husband’s behaviour. ‘The wife appealed both 
against the refusal of the decree of divorce and against the 
granting of the decree for restitution of conjugal rights. 

DENNING, L.J., said that once it was accepted that the husband 
had the character and temperament described by the judge one 
had an explanation of the mental breakdown, which was otherwise 
unexplained. But the judge had expressly found that the 
breakdown was not due to any “ wrongful conduct ’’ on the-part 
of the husband, and that must mean that the domineering 
conduct was not done with intent to injure the wife ; therefore 
the judge might have been justified in refusing to find cruelty, 
so that his decision refusing the wife’s petition for divorce on 
that ground should not be disturbed. On the decree of restitution, 
however, the judge seemed to think that as a matter of law he 
had no option, once the husband was acquitted of cruelty, but 
to grant a decree of restitution. He (his lordship) thought he 
had an option. The authorities were numerous, and it had been 
repeatedly held that conduct which for one reason or another 
fell short of cruelty might nevertheless afford good cause for 
leaving the matrimonial home or living apart, and be a defence 
to a suit for restitution. In his view, domineering conduct 
came within that principle, at any rate when it was such as to be 
likely to cause a mental breakdown, and though it fell short of 
cruelty, because of the absence of any intent to injure, it prevented 
the husband from getting a decree of restitution unless and until 
he satisfied the court that if the wife returned he would behave 
with conjugal kindness. He would allow the appeal so far as to 
refuse the husband a decree of restitution. 

Hopson, L.J., dissenting, said that he agreed with the trial 
judge’s finding that cruelty had not been established, and also 
that there was nothing to justify his refusing a decree of resti- 
tution. The judge’s criticism of the husband’s character and 
his expressed apprehensions as to the future could not be 
translated into findings of overt acts adverse to the husband. 
Cruelty did not, so to speak, shade off into just cause. The just 
cause, on the authorities, must be proved, and must be “ grave 
and weighty.’ He (his lordship) could not read into the 
judgment any justification for a finding of fact that the wife had 
established such misconduct on her husband’s part as amounted 
to a grave and weighty matter justifying her living apart from 
him. He would dismiss the appeal on both heads. 

Lioyp-JAcos, J., said that the preservation of the wife’s 
sanity was a grave and weighty matter, and for the husband to 
behave in an overbearing manner when he had once appreciated 
the consequences of such behaviour would no longer be an 
exercise of his mere frailty of temper, but a wickedly cruel 
matrimonial offence. He agreed with Denning, L.J., that the 
appeal against the granting of the decree of restitution should be 
allowed. 

APPEARANCES: TIfor Lloyd, 0.C., and D. A. Fairweather 
(Langham & Letts, for Philip Baker &® Co., Birmingham) ; 
J. E. S. Simon, Q.C., and A. A. Shenfield (Bentleys, Stokes and 
Lowless, for Turner, Bayley & Co., Dudley). 

{Reported by Miss M. M. Hit, Barrister-at-Law] 


BUILDING: HEAD CONTRACTORS’ LIABILITY 
FOR BREACH OF STATUTORY DUTY BY 
SUB-CONTRACTORS 
Mulready v. J. H. & W. Bell, Ltd., and Others 
Lord Goddard, C.J., Birkett and Hodson, L.JJ. 20th May, 1953 
Appeal from Pearson, J. 


By a written contract with building owners, the first defendants 
undertook to supply and fix metal sheeting and to instal three 
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ventilators on the roof of a high building in course of construction 
as a factory. Later, by a loose oral arrangement, the first 
defendants agreed with two brothers that the company should 
supply the plant, materials and tackle, and that the brothers 
should supply small hand tools and carry out the work of fixing 
the sheeting and ventilators in position. For that purpose the 
brothers engaged labour, including the plaintiff, a sheeter’s 
labourer. While placing one of the ventilators in position, the 
plaintiff fell some 70 feet from the roof to the ground, and 
suffered severe injuries, resulting in the loss of a leg. No safety 
precautions for persons working on the roof, as required by 
reg. 31 of the Building (Safety, Health and Welfare) Regulations, 
1948, had been taken either by the brothers as sub-contractors, 
or by any of the defendants in the original action. ‘The plaintift 
claimed damages, infer alia, for breach of statutory duty by the 
first defendants ; and Pearson, J., after finding that the plaintiff 
was an employce of the brothers, said that the first defendants 
had remained in effective control of the work. He held that 
they were liable to the plaintiff for breach of reg. 31 since they 
were contractors undertaking the building operation and 
performing the work within the meaning of reg. 4 of the 
Regulations of 1948; and he awarded the plaintiff £8,500 
damages against them. ‘The first defendants appealed. 

Loxrp Gopparp, C.J., giving the reserved judgment of the 
court, said that there was an informal sub-contract between the 
first defendants and the brothers for the execution of a part of 
the work which they, as contractors, had agreed with the building 
owners to perform. Regulation 4 (il) required that contractors 
should comply with such requirements of (intey alia) reg. 31 as 
related to any work, act or operation performed or about to be 
performed by the contractor. The first defendants were the 
contractors within the meaning of that regulation, and the 
court did not see how it made any difference whether they 
chose to perform the work by their own workmen or by means 
of a sub-contract. Their duty was to provide suitable precau- 
tions to prevent men working on the roof from falling off, and 
that duty was thrown on the person who performed the work. 
If a duty was cast on the defendants, they could not avoid it 
by sub-contracting. The ordinary principle of law which applied 
here was that stated by Lord Blackburn in Dalton v. Angits 
(1881), 6 App. Cas. 740, 829, and followed in other cases. It 
had been argued that because a breach of the regulations was a 
criminal offence, the result of holding the cantractors lable 
would be that they could be prosecuted and fined when the 
fault, of which they might have no knowledge, was that of the 
sub-contractor. if that were so, it only meant that the contractor 
must take care that the necessary precautions were taken by 
the sub-contractor if he did not take them himself. Here the 
first defendants had agreed to perform the work in question ; 
in the course of performing it the precautions were omitted ; 
accordingly, in the opinion of the court, they were liable. (The 
appeal was dismissed on the issue of liability though allowed on 
other grounds.) 

APPEARANCES: H. I. Nelson, O.C., I. H. Forrest, Q.C., and 
Fr, i Clark (Carpenters, for Laces c~ Ce:. Liverpool) ; G.. N. 
Glidewell (with him G. H. Spafford) (Manches & Co. for David 
Blank, Alexander & Co., Manchester); B. S. Wingate-Saul 
(William Charles Crocker). 

[Reported by Miss M. M. Hitt, Barrister-at-Law [3 W.L.R. 100 
HUSBAND AND WIFE: QUESTION AS TO TITLE TO 
PROPERTY: PROCEEDS OF SALE OF HOUSE 
Tunstall v. Tunstall 
Lord Goddard, C.J., Birkett and Hodson, L.JJ. 
20th May, 1953 


Appeal from Gorman, J. 

The appellant and respondent, who were respectively husband 
and wife, were married in 1918 and subsequently separated. 
In 1927, while they were living together, they bought a house 
in the husband’s name for £720 and also certain furniture and 
a small motor car, to the total cost of which the wife contributed 
some £355. In 1950 the husband sold the house, which realised 
£2,300, and also the furniture and motor car. In 1952 the 
respondent took out a summons under s. 17 of the Married 
Women’s Property Act, 1882, claiming a share in the proceeds of 
sale. Section 17 provides that “ If any question between husband 
and wife arises as to the title to or possession of property, either 
party ...may apply... by summons.. . to any judge of the 
High Court . . . and the judge . may make such order with 
.’ The 


regard to the property in dispute as he thinks fit 
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master made an order that the parties should share equally in 
the proceeds of the sale of the house and its contents and of the 
motor car, and his order was affirmed by the judge. The husband 
appealed. During the hearing of the appeal it was ascertained 
that, since the sale, the husband had been living on the sum 
realised, of which only £470 now remained, that he maintained 
his wife out of it and that he was an old age pensioner. 

Lorp Gopparp, C.J., said that the proceedings under s. 17 
of the Married Women’s Property Act, 1882, were entirely 
misconceived. That section was meant to deal in a summary 
way with questions as to the title to, or possession of, property. 
No such question was involved in the present case as the house 
was in the husband’s name and he was entitled to sell it. To 
show how inappropriate the order made was, it was only necessary 
to consider how it could be enforced. If there were a sum of 
money in a bank or in the hands of a solicitor an order might be 
made, in appropriate proceedings, to prevent them from parting 
with it. But there were no means under s. 17 of giving a money 
judgment. There was nothing in the present case on which an 
order of the court could operate. In Rimmer v. Rimmer [1953 
1 O.B. 63, to which they had been referred, and which the 
master and the judge presumably followed, there was a specific 
fund in existence and the court directed that it should be divided 
equally between the husband and wife. In the present case there 
was no such fund and that being so, there was nothing on which 
the order could operate and it must therefore be discharged 
because it was one which ought never to have been made. 

BirkETT and Hopson, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: J. Rt. Ogilvie Jones (Gregsons); W. Ewart 
James (Hays, Roughton & Dunn, for T. W. Tilbrook, Kingston- 
on-Thames). 

Keported by Puitiy B. DurNFoRD, Esq., Barrister-at-Law}] [1 W.L.R. 770 
CURRENT ACCOUNT: ENEMY CUSTOMER: 
EFFECT OF OUTBREAK OF WAR 
Arab Bank, Ltd. v. Barclay’s Bank (D.C. & O.), Ltd. 
Singleton, Jenkins and Morris, L.JJ. 21st May, 1953 

Appeal from Parker, J. ({1952) 2 T.L.R. 920; 96 SoL. J. 851). 

In 1939 the plaintiffs, a bank whose registered office was in 
Jerusalem, entered into a contract of current account with the 
Jerusalem branch of the defendants, who were a bank registered 
in England. By their contract the plaintiffs expressly agreed to 
submit themselves to the jurisdiction of the courts of Jerusalem. 
Until 14th May, 1948, Palestine was British mandated territory, 
but the mandate expired at midnight on that day, and simul- 
taneously with the termination of the mandate the Provisional 
Council of State and Provisional Government of the State of 
Israel were constituted. Immediately after the mandate ended 
war broke out between Israel and the Arab States, and by reason 
of hostilities in Jerusalem further performance of the contract 
became impossible and the defendants’ branch in Jerusalem 
closed on 13th May, 1948, and did not re-open until July, 19458. 
From the date of the termination of the mandate the plaintiffs’ 
bank was situated in Arab-controlled territory and the defendants’ 
branch bank in Israeli territory. On sth February, 1951, 
pursuant to the provisions of the Absentees Property Law, 1950, 
passed by the Knesset, the legislative body of Israel, which 
replaced Regulations on the Property of Absentees made on 
12th December, 1948, which appointed a Custodian of Absentee 
Property, the defendant’s branch at Jerusalem paid to the 
custodian the amount standing to the credit of the plaintiffs at 
the defendants’ branch in Jerusalem at the termination of the 
mandate. In October, 1950, the plaintiffs sued the defendants 
for breach of contract in failing to pay on demand the sum 
standing to their credit at the branch in Jerusalem, or, alter 
natively, for repayment of the credit balance as money had and 
received to their use, the contract of current account having 
been frustrated by the outbreak of war. The defendants denied 
breach of contract and denied that they held the credit balance 
as money had and received to the plaintiffs’ use, and contended 
that at all material times it became illegal or impossible to pay 
to the plaintiffs any part of the credit balance. Parker, J., gave 
judgment for the defendants. The plaintiffs appealed. 

SINGLETON, L.J., said that the plaintiffs’ case was that the 
current account was an executory contract which was frustrated 
by war, so that there was no longer any money owing on current 
account ; and by operation of law a new obligation arose on the 
defendants to refund the amount by which they had been unjustly 
enriched by frustration. The implications of a current account, 
as shown by Joachimson’s case [1921| 3 IX.B. 110, were that 
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‘““a demand by a customer is a necessary ingredient in the cause 
of action against the banker for money lent.’”’ The relationship 
between banker and customer required that there should be inter- 
course between the customer and the branch where his account 
was kept. The plaintiffs had relied on the Fibrosa case [1943] 
A.C. 32. In Schering’s case [1946) A.C. 219, at p. 240, Lord 
Thankerton had said that he agreed with Sir Arnold McNair’s 
suggestion (Legal Effects of War, 2nd ed., at p. 93) that “‘ the 
effect of the outbreak of war upon contracts legally affected by 
it is to abrogate or destroy any subsisting right to further 
performance other than the right to the payment of a liquidated 
sum of money, which will be treated as a debt and which will 
survive the outbreak of war.’’ The plaintiffs relied on these 
cases and on Constantine’s case [1942] A.C. 154 and Ertel Bieber 
and Co. v. Rio Tinto Co, [1918] A.C. 260 in support of their 
claim that the current account contract was abrogated, and that 
therefore the defendants became obliged to pay the credit balance 
on the principle stated in the Fibrosa case (supra). The defendants’ 
contention was that war did not abrogate or destroy the contract, 
but prohibited its further performance, and left only a right to a 
liquidated sum which would be treated as a debt, the right to 
payment being suspended. ‘The true view was that the contract 
of current account was abrogated, so that the necessity for a 
demand disappeared; that the relationship of debtor and creditor 
remained, but that by reason of the war payment was suspended. 
That was supported by the view of Sir Arnold McNair, as 
supported by Lord Thankerton, on which Parker, J., had relied, 
and rightly. The defendants took the further point that if the 
contract was frustrated one could not substitute an obligation 
which would enrich the enemy in just the same way, which would 
happen if payment were made to the plaintiffs in England. 
There seemed to be no answer to that contention, and it was 
impossible to conceive that the law of any country would create 
such an obligation. Accordingly, the appeal failed. 

JENKINS and Morris, L.JJ., agreed. Appeal dismissed. Leave 
to appeal. 

APPEARANCES: Siy Andrew Clark, Q.C., M. Lyell and Jamal 
Nasir (Stoneham & Sons) ; Sir Hartley Shawcross, Q.C., R. Winn 
and I. Warren (Durrant Cooper & Hambling). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [3 W.L.R. 67 


CHANCERY DIVISION 


SETTLEMENT: COVENANT TO SETTLE 
AFTER-ACQUIRED PROPERTY 


In re Maltby Marriage Settlement; Aylen v. Gaud 


Harman, J. 12th May, 1953 


Adjourned summons. 


By a marriage settlement dated 14th April, 1937, the wife 
covenanted that there should be duly vested in the trustees all 
real and personal property exceeding in value from the same 
source £200 to which she might afterwards become entitled in 
possession or conversion. By the will of her grandfather, who 
died in 1927, his trustees were directed to hold £10,000 on trust, 
after certain life interests, which came to an end on 21st January, 
1951, for all his grandchildren (including the wife) in equal 
shares absolutely. By the marriage settlement of the wife’s 
parents, dated 7th February, 1907, certain funds were settled 
on trust after the death of the survivor of the spouse for such of 
the issue of the marriage as the spouses should jointly appoint, or, 
in default of such appointment, as the survivor should appoint. 
By his will, dated 18th March, 1949, the wife’s father appointed 
the trust fund for three of his children (including the wife) in 
equal shares absolutely. This interest also fell into possession 
on 21st January, 1951. A summons was taken out to ascertain 
whether either of the interests was caught by the after-acquired 
property clause in the wife’s settlement. 

HARMAN, J., said that the clause might be read in two ways: 
either as catching only interests (whether in possession or 
reversion) in property which came to the wife during the marriage, 
or as including also interests which vested in her in possession 
during the marriage, even though a reversionary interest was 
vested in her before it. In the absence of authority, the narrower 
view seemed probable. If the wife on marriage already had a 
vested reversionary interest, it would be natural and easy to 
settle it there and then ; that applied to the wife’s vested rever- 
sionary interest under her grandfather’s will. But it had been 
argued that on the authorities it was the vesting in possession 
which was material. In Jn ve Bland’s Settlement |1905) 1 Ch. 4, 
where the words were ‘‘should become entitled’ (which meant 
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“should become entitled in possession or _ reversion ”’’), 
Kekewich, J., held that property in which the wife on marriage 
had a vested interest in reversion was not caught. Jn ve Williams’ 
Settlement [1911] 1 Ch. 441 appeared to point the same way. It 
appeared from Jn ve Clinton’s Trust (1871), L.R. 13 Eq. 295, that 
the covenant could not catch both property vested in remainder on 
marriage which fell into possession during coverture, and property 
vesting in remainder only after the marriage and during coverture. 
Lawrence, J., in In ve Crook’s Settlement |1923) 2 Ch. 339, held that 
property vested in remainder at the date of the marriage was 
caught when it fell into possession, and said that he was free to 
follow his own view, as the cases were hard to reconcile. He 
(Harman, J.) would do the same. The interest under the will 
was vested at marriage, and was not caught. ‘The interest under 
the settlement which the wife inherited was created after the 
marriage by the appointment, and was plainly caught. 

Declarations accordingly. 

APPEARANCES: T. Kh. Wigan (Bischoff & Co.); J. V. Nesbitt, 
W. J.C. Tonge (Park Nelson & Co., for Seldon Ward & Nuttall, 
Bideford). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 765 


QUEEN’S BENCH DIVISION 


LANDLORD AND TENANT: REDUCTION OF 
RATEABLE VALUE OF BOMB-DAMAGED HOUSE: 
WHETHER SUBJECT TO RENT ACTS 
Hazell, Watson & Viney, Ltd. v. Malvermi 
McNair, J. 4th May, 1953 

Action, 

A dwelling-house, which on 6th April, 1939, had a rateable 
value of £147, suffered bomb damage, which caused cracking of 
plaster, bulging of ceilings, damage to glass and, more seriously, 
cracking of two party walls, one of which had eventually to be 
rebuilt. The defendant tenant held under an agreement dated 
1943. During the war the rateable value was reduced to /117, 
but was restored to £147 in 1948, and reduced to £96 in 1950, 
the premises being described as “ atfected by war damage.”’ 
In 1951 the plaintiff landlords gave notice to quit, and later sued 
for possession. The tenant contended that the house, by virtue 
of the damage, had changed its identity since 6th April, 1939, 
and that when it was first assessed after that date the rateable 
value was less than £100, so that the Rent Acts applied by virtue 
of s. 3 (1) of the Act of 1939. 

McNair, J., said that there had been a number of cases on 
change of identity of a house by reason of structural change or 
damage, mainly arising in connection with apportionment of 
standard rent. But in Eyre v. Haynes (1946), 62 T.LAR. 63, a 
house rated at £113 before the war had its rateable value reduced 
to £76 in 1943 on account of war damage, and the Court of Appeal 
refused to disturb the finding below that the damage was not 
enough to prevent the house remaining the same as before. The 
principle to be applied was that it was not sufficient that there 
had been serious damage; it must be shown that in substance 
the house had ceased to be the same house as before. No case 
had been cited which laid down that mere bomb damage, even 
if serious, was sufficient by itself to cause a notional change of 
identity, and the evidence in the case did not indicate. any such 
change. Accordingly, the tenant had failed to establish a change 
of identity. It followed that the question of change of rateable 
value was, strictly speaking, irrelevant; but, on that subject, 
the value for the court to consider was the value on the valuation 
list, without any speculations as to whether that value was right. 
Secondly, the first valuation after the agreement of 1943 was 
that of 1948, which restored the value to £147, so, if material, 
the tenant would have failed on that issue also. There would 
accordingly be an order for possession. Judgment for the 
plaintiffs. 

APPEARANCES: M. Hoare (Denton, Hall & Burgin) ; 
Q.C., and S. N. Bernstein (Stanley S. Levene). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


R. Wilson, 
{1 W.L.R. 782 


CEMETERY: DAMAGE BY FALL OF TREE: 
LIABILITY OF OWNER OF GRAVE 
London Cemetery Co., Ltd. v. Cundey 
McNair, J. 13th May, 1953 
Action. 
The plaintiffs, a company incorporated under a private Act 
(6 & 7 Will. 4, c. cxxxvi [the London Cemetery Act of 1536.), 
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under and by virtue of which they were the owners of a cemetery 
at Highgate, were empowered by s. 10 of the Act to sell the 
exclusive right of burial either in perpetuity or for a limited 
period subject to such conditions as they might think proper to 
require. By s. 44 it was not lawful for the company to sell or 
dispose of any land consecrated or set apart or used for the 
burial of the dead. In 1950 an elm tree, standing on the plot 
of land which included the defendants’ family grave in the 
cemetery, fell to the ground damaging neighbouring gravestones 
on the plaintiffs’ land. The defendants, who were the executors 
and residuary devisees and legatees of their mother, in whom 
was vested at the date of her death in 1931 rights in the family 
grave, had been warned by the company in 1949 that the elm 
tree had died. ‘The defendants’ rights in the plot were evidenced 
by receipts dated 1882 and 1885 in respect of “‘ a reserve brick 
vault,’’ and “extra ground,”’ and by entries in the plaintiffs’ 
grave register. No conveyance was ever executed. The 
plaintiffs brought an action claiming to be indemnified for the 
expenses of repairing the graves ; they alleged that the defendants 
were under an obligation to maintain the elm tree in good order 
and condition. 

McNair, J., said that the plaintiffs could not succeed on the 
ground of duty apart from contract, in view of R. v. St. Mary 
Abbot's, Kensington (1840), 12 Ad. & E. 824, which showed that 


land to impose on them the duty of occupiers. It was also 
said that the transaction implied that the defendants were under 
an obligation to maintain the tree; the intention was that the 
defendants should have the benefit of it, and it would be 
unreasonable if the plaintiffs were to be responsible for it, and 
reliance had been placed on an observation in Taylor v. Whitehead 
(1781), 2 Doug. K.B. 745, regarding a right of way, that “ he who 
has the use of a thing ought to repair it.’’ But arguments by 
analogy from the very technical law of easements were not 
helpful. The defendants’ main right, if not their only right 
in equity, was the right of burial in perpetuity ; the plaintiffs 
had no power to part with any estate or interest in the land. 
The limitation of the defendants’ rights was shown by such cases 
as McGough v. Lancaster Burial Board (1888), 21 Q.B.D. 323, and 
Hoskins-Abrahall v. Paignton Urban Council {1929} 1 Ch. 375; 
these were the right of burial, and the right of erecting and 
repairing a tombstone. The terms to be implied in such a 
transaction should be tested by the ordinary common-law test 
applicable to other contracts, such as the sale of goods or the 
charter of a ship, i.c., was the term that the defendants should 
maintain the tree necessary to give business efficacy to the 
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STATUTORY INSTRUMENTS 

Banff, Moray and Nairn River Purification Board (Area and 
Establishment) Order, 1953. (S.I. 1953 No. 868 (S. 75).) 6d. 

Civil Defence (Designation of the Minister of Food) (Amendment) 
Order, 1953. (S.I. 1953 No. 879.) 

Colonial and Other Territories (Divorce Jurisdiction) Order in 
Council, 1953. (5.1. 1953 No. 882.) 

Colonial and Other Territories (Divorce Jurisdiction) (Federation 
of Malaya) Order in Council, 1953.  (S.I. 1953 No. 883.) 5d. 

Confectionery (Records) (Revocation) Order, 1953. (S.I. 1953 
No. 866.) 

Crowborough Water Order, 1953. (S.I. 1953 No. 898.) 

Defence Regulations (No. 4) Order, 1953. (S.1. 1953 No. 885.) 

Exchange Control (Payments) (Western Zones of Germany) 
Order, 1953. (S.I. 1953 No. 895.) 

Exchange Control (Specified Currency) (Amendment) Order, 1953. 
(S.I. 1953 No. 896.) 


Export of Goods (Control) (Amendment) Order, 1953. (S.1. 1953 
No. 852.) 6d. 
Fertilisers (Prices) (Revocation) Order, 1953. (5.1. 1953 


No. 869.) 
Hartlepool Corporation Act, 1925, Modification Order, 1953. 


Juvenile Courts (London) (No. 2) Order, 1953. (5.1. 1953 
No. 880 (L. 7).) 
Lincolnshire River Board (Black Sluice Internal Drainage 


District and Witham First District Internal Drainage District) 
Order, 1953. (S.I. 1953 No. 900.) 6d. 
London Traffic (Prescribed Routes) (No. 17) Regulations, 1953. 
(S.1. 1953 No. 897.) 
National Insurance 


and Industrial Injuries (Reciprocal 


(S.I. 1953 No. 884.) 8d. 


Agreement with Italy) Order, 1953. 
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transaction ? There was nothing in the transaction to lead to 
the inference that the tree should not be maintained by the 
plaintiffs, on whom the responsibility lay under the Act. Once 
it was established that the grantee had no estate or interest in 
the land, it would seem well settled that no covenant imposing 
a positive burden could pass in law to the assignees, because it 
would be a mere personal obligation and not a covenant running 
with the land. The term contended for by the plaintiffs ought 
not to be implied, and the action failed. 

Judgment for the defendants. 

APPEARANCES: H. A. P. Fishey (Baker, Dodsworth & Co.) ; 
J.C. Leonard (Hyman Isaacs, Lewis, Mills). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 786 


PRACTICE NOTE 
OUT OF COURT: APPLICATION AT 
JUDGE’S DISCRETION TO REFUSE 
Slade, J. 18th May, 1953 

By RK.S.C., Ord. 22, r. 2 (1), where money is paid into court, 
the plaintiff may within fourteen days accept it in satisfaction of 
the claim. By r. 3: “if the whole of the money in court is 
not taken out under r. 2, the money remaining in court shall 
not be paid out except in satisfaction of the claim ... and in 
pursuance of an order of the court or a judge, which may be 
made at any time before, at or after the trial.’’? At the hearing 
of an action, after the conclusion of the evidence and speeches, 
an application was made by the plaintiff to take money out of 
court. 

SLADE, J., said that the application had been admittedly 
inspired by the plaintiff's knowledge that her evidence had been 
disbelieved. It was clear from the wording of r. 3 and from the 
judgment in Cumper v. Pothecary (1941), 57 T.L.R. 503, that he 
had complete discretion, to be exercised judicially, to grant or 
refuse the application. There was no doubt that in the present 
case that discretion should be exercised by refusing the application. 
The plaintiff thought, probably rightly, that she would get more 
from a payment out than from the judgment, but she could not 
be allowed to adopt the attitude of ‘“‘ Heads I win; tails you 
lose.’’ To accede to the application would be to put it into the 
power of a plaintiff to refrain from taking the money out under 
r. 2, or during the course of the trial, until the very last minute 
when her case could no longer be rehabilitated; and then to 
obtain payment out. The application must be refused. 

(Reported by F. KR. Dymonp, Esgq., Barrister-at-Law] [1 W.L.R. 780 
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Water Byelaws (Extension of Operation) (Scotland) Order, 


1953. (S.1. 1953 No. 877 (S. 76).) 
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Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each unless 
otherwise stated, is 4d., post free. 


case, 


NOTES AND NEWS 


Miscellaneous 
DEVELOPMENT PLANS 
BootLE DEVELOPMENT PLAN 
The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Bootle. The plan, as approved, will be deposited in the 
council offices for inspection by the public. 


MIDDLESBROUGH DEVELOPMENT PLAN 
The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Middlesbrough. The plan, as approved, will be deposited in 
the council offices for inspection by the public. 


WAKEFIELD DEVELOPMENT PLAN 
The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Wakefield. The plan, as approved, will be deposited in the 
council offices for inspection by the public. 


WILTSHIRE COUNTY COUNCIL DEVELOPMENT PLAN 

The above development plan was on 20th May, 1953, submitted 
to the Minister of Housing and Local Government for approval. 
The plan relates to land situate within the Administrative County 
of Wilts and comprises land within the undermentioned districts. 
The plan comprises: (i) the Written Statement ; (ii) the County 
Map and Programme Map to a scale of 1 inch to 1 mile; (iii) an 
Inset Map and Programme Map for Avebury to a scale of 6 inches 
to 1 mile; (iv) Town Maps and Programme Maps for Salisbury, 
Swindon, Chippenham, Trowbridge, Westbury and Corsham to a 
scale of 6 inches to 1 mile. Certified copies of the plan as 
submitted for approval have been deposited for public inspection at 
the Clerk of the County Council’s Office, County Hall, Trowbridge ; 
County Planning Officer’s Office, County Offices, Hill Street, 
Trowbridse ; The Area Planning Office, 146A Fisherton Street, 
Salisbury ; The Area Planning Office, 36 Milton Road, Swindon. 
Certified extracts of the plan, so far as it relates to the under- 
mentioned districts, have also been deposited for public inspection 
at the places mentioned below: City of Salisbury, The Council 
House, Bourne Hill, Salisbury ; Borough of Calne, Town Clerk’s 
Office, 28 Church Street, Calne ; Borough of Chippenham, Town 
Clerk’s Office, Chippenham ; Borough of Devizes, Town Clerk’s 
Office, Midland Bank Chambers; Borough of Malmesbury, 
Borough Surveyor’s Office, Town Hall, Malmesbury ; Borough 
of Marlborough, Council Offices, 1 The Green, Marlborough ; 
Borough of Swindon, Town Clerk’s Office, Civic Offices, Swindon ; 
Borough of Wilton, Municipal Offices, Kingsbury Square, Wilton ; 
Urban District of Bradford-on-Avon, Westbury House, Bradford- 
on-Avon; Urban District of Melksham, Town Hall, Melksham ; 
Urban District of Trowbridge, Town Hall, Trowbridge ; Urban 
District of Warminster, Council Offices, 36 Market Place, 
Warminster ; Urban District of Westbury, Clerk’s Department, 
Council Offices, Laverton Institute, Westbury; Rural District 
of Amesbury, Council Offices, Redworth House, Amesbury ; 
Rural District of Bradford and Melksham, Council Offices, Abbey 
House, Bradford-on-Avon; Rural District of Calne and 
Chippenham, (i) Council Offices, Bewley House, Marshfield Road, 
Chippenham ; (ii) 1 Golden Path, Corsham; Rural District of 
Cricklade and Wootton Bassett, Surveyor’s Department, Council 
Offices, 141 High Street, Wootton Bassett; Rural District of 
Devizes, Council Offices, Browfort, Devizes; Rural District of 
Highworth, Council Offices, Bath Road, Swindon ; Rural District 
of Malmesbury, Council Offices, 10 High Street, Malmesbury ; 
Rural District of Marlborough and Ramsbury, (i) Council Offices, 
London Road, Marlborough; (ii) Avebury Vicarage, Avebury, 
Marlborough ; Rural District of Mere and Tisbury, (i) Council 
Offices, The Square, Mere; (ii) Police Station, The Avenue, 
Tisbury ; Rural District of Pewsey, Council Offices, The Old 
Rectory, Pewsey; Rural District of Salisbury and Wilton, 
Council Offices, 26 Endless Street, Salisbury ; Rural District of 
Warminster and Westbury, Council Offices, Craven House, 
Warminster. The copies or extracts of the plan so deposited are 
available for inspection free of charge by all persons interested 


at the places mentioned above (except at Avebury) between the 
hours of 10 a.m. and 12.30 p.m. and 2 p.m. and 4.30 p.m. on 
Mondays to Fridays inclusive and 9.30 a.m. and 12 noon on 
Saturdays. Persons wishing to inspect the extract of the plan 
at Avebury Vicarage may do so by appointment. Any objection 
or representation with reference to the plan may be sent in 
writing to the Secretary, Ministry of Housing and Local Govern- 
ment, Whitehall, London, $.W.1, before 22nd August, 1953, and 
any such objection or representation should state the grounds 
on which it is made. Persons making an objection or repre- 
sentation may register their names and addresses with the 
Wiltshire County Council, and will then be entitled to receive 
notice of the eventual approval of the plan. 

Note.—Copies of any objections or representations sent to the 
Minister should be sent to the Clerk of the County Council, 
County Hall, Trowbridge. 

Requests for registration of the names and addresses of persons 
making objections or representations should be addressed to the 
Clerk of the County Council. 


SOLICITORS ACTS, 1932 TO 1941 

On 15th May, 1953, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of KENNETH STANLEY GAIN, now confined in 
H.M. Prison, Wormwood Scrubs, formerly of No. 26 Redcliffe 
Gardens, Ilford, in the County of Essex, and of 18 and 
19 Ironmonger Lane, Cheapside, in the City of London, be 
struck off the Roll of Solicitors of the Supreme Court, and that 
he do pay to the applicant his costs of and incidental to the 
application and inquiry. 

On 15th May, 1953, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of CHARLES KENNETH DUTHIE, now confined in 
H.M. Prison, Wormwood Scrubs, formerly of 88 to 90 Kings 
Road, Brentwood, in the County of Essex ; 12 Keswick Gardens, 
Ilford, in the County of Essex; and 143 Bow Road, London, 
E.3, be struck off the Roll of Solicitors of the Supreme Court, 
and that he do pay to the applicant his costs of and incidental 
to the application and inquiry. 

REGINALD HuGH HIcKLING, of Kuching, in the Colony of 
Sarawak, at present of 20 Haven Baulk Avenue, Littleover, in 
the County of Derby, solicitor, having, in accordance with the 
provisions of the Solicitors Acts, 1932 to 1941, made application 
to the Disciplinary Committee constituted under the Act that 
his name might be removed from the Roll of Solicitors at his 
own instance on the ground that he desires in due course to be 
called to the Bar, an Order was, on 14th May, 1953, made by 
the Committee that the application of the said Reginald Hugh 
Hickling be acceded to and that his name be removed accordingly 
from the Roll of Solicitors of the Supreme Court. 

ARTHUR GEORGE COATEs, of 101 Ditton Road, Surbiton, in 
the County of Surrey, solicitor, having, in accordance with the 
provisions of the Solicitors Acts, 1932 to 1941, made application 
to the Disciplinary Committee constituted under the Act that 
his name might be removed from the Roll of Solicitors at his 
own instance on the ground that he desires in due course to be 
called to the Bar, an Order was, on 14th May, 1953, made by 
the Committee that the application of the said Arthur George 
Coates be acceded to and that his name be removed accordingly 
from the Roll of Solicitors of the Supreme Court. 


NATHAN LESLIE COHEN, of “ Lynwood,’’ Richmond Koad, 
Stockton-on-Tees, in the County of Durham, solicitor, having, 
in accordance with the provisions of the Solicitors Acts, 1932 
to 1941, made application to the Disciplinary Committee 
constituted under the Act that his name might be removed 
from the Roll of Solicitors at his own instance on the ground that 
he desires in due course to be called to the Bar, an Order was, 
on 14th May, 1953, made by the Committee that the application 
of the said Nathan Leslie Cohen be acceded to and that his 
name be removed accordingly from the Roll of Solicitors of the 
Supreme Court. 
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Mr. Mark Johnson Fletcher, 
£31,022 (£30,571 net). 


solicitor, of Northwich, left 


OBITUARY 
Mr. B. B. COHEN 


Mr. Barry Baruch Cohen, solicitor, of Finsbury Circus, E.C.2, 
and Park Lane, W.1, died on 25th May aged 86, after retiring 
only last year. He was admitted in 1891. 


Mr. J. HAMMILL 


Mr. John Hammill, magistrate’s clerk and _ solicitor, of 
St. Helens, died suddenly on 30th May. He was admitted in 
1913. 

Mr. W. H. N. NELSON 


Mr. W. H. Niall Nelson, solicitor, of Northern Ireland, has 
died aged 70. He was Admiralty Marshal for Northern Ireland 
and solicitor to the Belfast Harbour Board. He was admitted 
in 1907. 

Mr. P. J. HOLLOWELL 


Mr. Philip John Hollowell, former managing clerk, died 
recently aged 72. Until his retirement in 1950 he was a member 
of the staff of Messrs. Parker, Son & Nickson, of High Wycombe, 
for fifty-five years. 


SOCIETIES 


At a meeting of the London and Home Counties Branch of 
the LocaL GOVERNMENT LEGAL Soctrty held at the County 
Hall, Westminster, on 29th May, 1953, Mr. W. L. Dacey, LL.B 
the Secretary of the County Councils Association, gave a talk 
on Local Government Reorganisation based upon the Report 
and Recommendations of representatives of the County Councils 
Association, the Urban District Councils, the Rural District 
Councils Association and the National Association of Parish 
Councils. At the conclusion of his address, Mr. Dacey replied 
to numerous questions raised by members. All communications 
relating to the Branch should be addressed to the Hon. Secretary, 
Mr. F. Dixon Ward, Town Hall, West Ham, E.15. 
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